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Focal Communications Corporation ("Focal"), by its undersigned counsel, pursuant to the

~ ending Tariff and Designating Issues for Investigation in this proceeding, submits these

omments on the direct case filed by Bell Atlantic Telephone Companies ("Bell Atlantic"). Focal

opposes the tariffofBell Atlantic because the services provided thereunder are not exchange access

and, accordingly, the tariff is not a legitimate"exchange access" tariff.] Moreover, to the extent that

the proposed DSL services are similar to local dial-up telecommunications services, the

telecommunications service from the end user to the ISP terminates at the ISP, at which point

information services begin. The telecommunications service that would be subject to tariffing would

be solely intrastate if an end user used local exchange service to connect to an information service

provider. Finally, twenty-one (21) state commissions have determined that local exchange dial-up

traffic from an end user to an ISP is local for the purposes of reciprocal compensation under the

IBoth BellSouth Telecommunications, Inc. and US WEST, Inc. concede that the proposed
ADSL service cannot be "exchange access." Direct Case of BellSouth Telecommunications, Inc.,
CC Docket No. 98-161, at 17; Comments ofUS WEST, Inc. on Direct Case ofGTE, CCDocketNo.

98-79, at 2. V~ -
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tenns of interconnection agreements. Any ruling by this Commission that in any way contradicted

those decisions would raise federal-state conflicts and implicate federal preemption issues that are

simply not relevant to the narrow issue before the Commission in this tariff review proceeding.

Focal filed comments in the proceedings considering the ADSL tariffs of GTE Telephone

Operating Companies, BellSouth Telecommunications, Inc., Pacific Bell Telephone Company,2 and

GTE System Telephone Companies.3 As Bell Atlantic concedes, "The issues under investigation

in CC Docket Nos. 98-79, 98-103, and 98-161, which relate [to] DSL tariffs of GTE, Pacific Bell,

and BellSouth, respectively, are identical to the issue designated here."4 Therefore, Focal provides

a copy of its Comments on the Direct Cases filed on September 18, 1998, and incorporates those

comments into this investigation by reference. At the same time, however, in its Direct Case, Bell

Atlantic addressed "many ofthe comments filed on the direct cases ofthose companies - comments

that are certain to be repeated in this proceeding."s Focal will therefore address Bell Atlantic's

additional comments in its Direct Case, particularly the points responsive to Focal's previously filed

Comments regarding the tennination oftelecommunications service from an end user to an ISP, and

the conflicts that will inevitably ensue from any FCC decision that undennines the decisions ofstate

2GTE Telephone Operating Companies, GTOC Tariff FCC No.1, GTOC Trans. No. 1148
CC Docket No. 98-79; BellSouth Telecommunications, Inc., Tariff FCC No. 1 Access Service,
BellSouth Trans. No. 476, CC Docket No. 98-161; Pacific Bell Telephone Company, Pacific Bell
Tariff FCC No. 128, Pacific Trans. No. 1986, CC Docket No. 98-103.

3GTE System Telephone Companies, GSTC Tariff FCC No.1, GSTC Trans. No. 260, CC
Docket No. 98-167.

4Direct Case of Bell Atlantic at n.2.
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regulatory commissions that dial-up traffic from an end user to an ISP is eligible for reciprocal

compensation under applicable interconnection agreements.

I. None of the cases cited by Bell Atlantic disproves the severability of
telecommunications service from information service.

Bell Atlantic characterizes arguments asserted by Focal and others that the

telecommunications service from an end user to an ISP terminates when the ISP answers an

incoming call, at which point the ISP's provision of information services begins, as "two-call"

claims.6 Bell Atlantic then cites two cases and the example ofFeature Group A that it claims rejects

this "two-call" theory.7 In fact, neither Feature Group A nor either ofthe cases cited even addresses

the particular issue presented by a local exchange call to an information service provider, much less

rejects the argument asserted by Focal and others. First, both the Southwestern Bell Tel. Co. case

regarding the provision of 800 services for customers to use calling card services,8 and the reference

to Feature Group A exchange access service, relate to interim switching by a carrier in a continuous

stream oftelecommunications service. These examples are not relevant to this dispute because Focal

does not question the inseverability of services when a telecommunications service is provided on

both sides of a switching point. In this dispute, however, telecommunications service ends and

information service begins when the telecommunications reaches the ISP from its customer, and the

ISP then permits its customer to obtain information from sources located along the Internet.

6Bell Atlantic Direct Case at 7.

7In the issue at hand, there is actually only one "call" and a separate information service. Bell
Atlantic's attempt to dub these separate services as consisting of two calls is both misleading and
unavailing.

83 FCC Rcd. 2339 (1988).
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The other example cited by Bell Atlantic, the Georgia Voice Mail Case,9 also has no bearing

on this dispute and does not reach the conclusion Bell Atlantic would like it to stand for. At issue

in that case was whether an interstate telecommunications service could be considered severable at

a local exchange switch when the telecommunications service was used to reach the particular

enhanced service in question, voice mail. In that case, the enhanced service was provided by an

apparatus at the terminating end ofthe telecommunications service. At no point did the Commission

have to decide whether the enhanced service extended the jurisdictional reach of the

telecommunications service, which is in effect Bell Atlantic's argument.

It is undisputed that the Commission recognizes that the telecommunications service

provided by LECs from an end user to an ISP is separate and distinct from the information service

provided by the ISP to its customer. IO The existence of two different forms of service is one of the

bases for the severability ofservices that dictates that telecommunications terminates when it reaches

the ISP. None of the examples cited by Bell Atlantic disproves this contention or contradicts the

Commission's conclusion that the telecommunications and information services are separate and

distinct.

9Petition Jor Emergency RelieJ and Declaratory Ruling Filed by BellSouth Corporation,
7 FCC Red 1619 (1992) ("Georgia Voice Mail Case"), aff'd per curiam sub nom. Georgia PSC v.
FCC, 5 F.3d 1499 (11th Cir. 1993).

lOIn re Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and
Order ~83 (reI. May 8, 1997); Deployment oj Wireline Services Offering Advanced
Telecommunications Capability, CC Docket No. 98-147, Memorandum Opinion and Order, and
Notice of Proposed Rulemaking, FCC 98-188, ~36 (reI. Aug. 7, 1998).
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II. Bell Atlantic Misstates the Law of Federal Preemption of State Authority and
Mischaracterizes the Nature of the Conflict with States that Will Ensue if Bell
Atlantic's Position is Adopted.

In its strained attempt to cram its ADSL service offering solely into a federal jurisdiction

pigeonhole, Bell Atlantic stretches the law regarding federal preemption of state authority of

intrastate services until it is unrecognizable. To begin with, even accepting, arguendo, Bell

Atlantic's argument that the telecommunications service from the end user to the ISP continues past

the ISP to some indetenninate point on the Intemet--and Focal continues to assert that this argument

is wrong-- it cannot seriously be questioned that none ofthis traffic tenninates within the same state

in which it originates. Therefore, at a minimum, the traffic in question is jurisdictionally mixed, and

the FCC must share jurisdiction with the states over the traffic. The Commission could, ofcourse,

defer to the regulatory authority of the states for this traffic under Bell Atlantic's theory, or under

certain limited circumstances, could seek to preempt state authority. Contrary to Bell Atlantic's

suggestion, however, preemption ofstate authority is not a simple matter. In addition to finding that

state and federal components ofa service subject to regulation are impossible to separate, it must be

detennined that the state regulation negates the federal authority over interstate communications, not

merely interferes with it, as Bell Atlantic suggests. 11 This "impossibility" exception, however, "is

premised on a preemption analysis, and '[t]he critical question in any preemption analysis is always

whether Congress intended that federal regulation supersede state law.'" 12 Bell Atlantic has

IIBell Atlantic Direct Case at 5-6 (citations omitted); see Iowa Utilities Board v. FCC, 120
F.3d 753, 796 (8th Cir. 1997), cert. granted sub nom., AT&T Corp. v. Iowa Utilities Bd., 118 S. Ct.
879 (1998).

12Id. at 798, quoting Louisiana Pub. Servo Comm 'n v. FCC, 476 U.S. 355, 369 (1986).

5



presented no argument whatsoever that Congress intended for the FCC to supersede state

commissions regarding regulation of services from end users to ISPs. 13 Bell Atlantic's claim for

preemption must be denied as a matter of law. 14

Given that the FCC may not preempt state authority over local traffic from an end user to an

ISP, it is unavoidable that any decision that adopts the Bell Atlantic position will create conflicts

with the state decisions that have found dial-up traffic from an end user to an ISP to be local and

eligible for reciprocal compensation under applicable interconnection agreements. Bell Atlantic is

categorically wrong when it claims that "the overwhelming majority ofthe states that have addressed

the issue recognized that the Commission has the final say on whether the traffic is interstate or

intrastate[.]" Bell Atlantic Direct Case at 12. The quotations provided by Bell Atlantic of three of

these decisions are inconclusive at best, and more likely quite contradictory to Bell Atlantic's

position. As the quotations actually demonstrate, those states that even make reference to a pending

FCC decision on this issue state that they may revisit their decisions and decide what impact, ifany,

an FCC decision may have on their decisions enforcing interconnection agreements with reciprocal

compensation provisions. With the possible exception of West Virginia, none of the states has

conceded jurisdiction ofthis matter to the FCC, and many will likely challenge any attempts by the

FCC to preempt their authority to regulate a service that appears in every respect to be an intrastate

13Focal finds it odd that Bell Atlantic claims that the FCC's rules regarding reciprocal

compensation, and the portions of the memorandum opinion adopting and explaining those rules,
are now final, Bell Atlantic Direct Case at 11, when in fact they were vacated by the United States
Court of Appeals for the Eighth Circuit at the request of Bell Atlantic and others.

14The irony that Bell Atlantic seeks federal preemption ofstate authority over the local loop
for this particular issue while it argues against such federal authority before the United States
Supreme Court in the Iowa Utilities Board appeal should not be overlooked by the Commission.
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service. 15 It should be plain that Bell Atlantic is looking to the FCC, without adequate support at

law, for a bailout of its contractual obligations to its emerging competitors. 16 For these reasons,

preemption of state authority on this issue is not a foregone conclusion, and as Focal stated in its

Comments in the earlier ADSL tariffproceedings, the Commission should refrain from creating any

conflicts with valid state commission decisions regarding dial-up traffic from an end user to an ISP,

particularly within the narrow context of this ADSL tariff review proceeding.

Respectfully submitted,

Renee Martin
Richard J. Metzger
FOCAL COMMUNICATIONS
CORPORATION
200 N. LaSalle St., Suite 820
Chicago, Illinois 60601

Dated: October 15,1998

255638.1

Richard M. Rindler
Michael W. Fleming
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7771 (phone)
(202) 424-7645 (facsimile)

Counsel for Focal Communications Corporation

15Note also that NARUC has adopted a resolution stating that local traffic from end users to
ISPs is subject to state jurisdiction. NARUC Resolution, "Reciprocal Compensation for Calls to
ISPs," adopted July 29, 1998.

16The gamesmanship of Bell Atlantic should be evident to the Commission. While Bell
Atlantic is quick to deny that it has tariffed ADSL service at the state level, it completely ignores
the comment that "DSL services have significant similarities with ISDN services, yet none of the

ILECs in this proceeding have tariffed ISDN services at the federal level as exchange access." Focal
Comments at 5. The evidence is unmistakable that Bell Atlantic's true interest in this proceeding
is to undermine the authority of the states that have required it, and other ILECs, to pay reciprocal
compensation for this traffic.
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CC Docket No. 98-79

CC Docket No. 98-161

CC Docket No. 98-103

OPPOSITION TO DIRECT CASES
OF FOCAL COMMUNICATIONS, INC.

Focal Communications, Inc. ("Focal"), by its undersigned counsel, hereby submits its

Opposition to the Direct Cases of GTE Telephone Operating Companies ("GTE"), BellSouth

Telecommunications, Inc. ("BellSouth"), and Pacific Bell Telephone Company ("Pacific Bell")

(collectively, the "Proponents"), which were filed in the above-referenced dockets. Focal filed a

Petition to Reject the GTE tariff' and opposes the tariffs of the Proponents because the services

provided thereunder are not exchange access and, accordingly, the tariffs are not legitimate

"exchange access" tariffs. Moreover, to the extent that the proposed DSL services are similar to

local dial-up telecommunications services, the telecommunications service from the end user to the

IGTE Telephone Operating Companies, GTOC Tariff FCC No.1, GTOC Trans. No.
1148, Petition to Reject, or to Suspend and Investigate, ofFocal Communications, Inc. and ICG
Communications, Inc. (May 22, 1998).



ISP tenninates at the ISP, at which point infonnation services begin. The telecommunications

service that would be subject to tariffing would be solely intrastate if it was provided to connect an

end user to an infonnation service provider. Finally, 21 state commissions have detennined that

dial-up traffic from an end user to an ISP is local for the purposes ofreciprocal compensation under

the tenns of interconnection agreements. Any ruling by this Commission that in any way

contradicted those decisions would raise federal-state conflicts and implicate federal preemption

issues that are simply not relevant to the issue before the Commission here.

I. ADSL Service to ISPs is not Exchange Access by Definition

The Commission should reject the ADSL tariffs of Pacific Bell, BellSouth and GTE as

defective because the services provided thereunder are not exchange access and, accordingly, the

tariffs are not legitimate "exchange access" tariffs. Exchange access is defined by the

Communications Act as "the offering of access to telephone exchange services or facilities for the

purposes of the origination and tennination of telephone toll services." 47 U.S.C. § 153(16).

Telephone toll service is defined by the Act as "telephone service between stations in different

exchange areas for which there is made a separate charge not included in the contracts with

subscribers for exchange service." 47 U.S.c. § 153(48). Although the tenn "telephone service" is

not defined, "telephone exchange service" is defined in the Act. Telephone exchange service is

defined, in pertinent part, as "a ... service provided ... by which a subscriber can originate and

tenninate a telecommunications service" within a local exchange. 47 U.S.C. § 153(47). "Telephone

service" would reasonably be identical to "telephone exchange service," but not restricted to the local

exchange, or simply a service by which a subscriber can originate and tenninate any

telecommunications service.
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Accordingly, in order for the ADSL service provided by the Proponents to be exchange

access under the Act, the service provided by the subscriber of exchange access services must be

telecommunications service. The services and facilities that the Proponents propose to provide will

be purchased primarily by ISPs and will be used to connect local exchange end users to ISPs. The

service provided by ISPs, however, is not telephone toll service because it is not

telecommunications. As the Commission has recently reported to Congress, ISPs "generally do not

provide telecommunications."2 Instead, ISPs provide information services, of which

telecommunications is a component.3 Information services and telecommunications services are

mutually exclusive.4 Because ISPs do not provide telecommunications, they cannot provide

telephone toll service, and the service offerings ofthe Proponents to ISPs cannot be exchange access

as defined by the Act.

The Proponents fare no better under the Commission's definition of"access service." First,

the Commission's definition of exchange access or access service can not expand the terms of the

statute that such definition is intended to implement. Second, in the Commission's definition,

" 'Access Service' includes services and facilities provided for the origination and termination ofany

interstate or foreign telecommunications." 47 C.F.R. § 69.2(b). Again, the person to whom "access

service" is provided must be a telecommunications provider in order to originate or terminate

telecommunications to or from an interstate or foreign location. Because ISPs are not

2In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45,
Report to Congress, FCC 98-67 paras. 15,55 (reI. Apr. 10, 1998).

3!d. para. 81.

4/d. paras. 13,39.
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telecommunications providers, the service they obtain from local exchange carriers cannot be "access

service." Under either the Act or the rules of the Commission, the ADSL services proposed by

Pacific Bell, BellSouth and GTE are not exchange access.

This is not to say, however, that no ADSL service will fall within the definition of"exchange

access" traffic as set forth in the Communications Act of1934. There may be instances when ADSL

could be used to provide end-to-end telecommunications services, for example, when an

interexchange carrier subscribes to ADSL to connect its packet network through a local carrier's

packet network to reach a customer. With regard to the tariffs in this particular investigation,

however, because ISPs provide information services, the Commission must conclude that the ADSL

tariffs are not exchange access tariffs and therefore reject them as being defective without answering

any of the jurisdictional questions raised in this investigation.

II. To the Extent DSL Services Mirror Local Dial-up Services, DSL Services from an End
User to an ISP are Intrastate

It is not at all clear that DSL services are in all respects akin to local dial-up services. While

DSL services use the same local loop as local dial-up services, DSL services generate no dial tone,

and they completely bypass the circuit-switched network. While dial-up services may be measured

in terms of minutes of use, it is clear that the use ofDSL services are not measured the same way.

Nevertheless, both DSL services and dial-up services are telecommunications, and to the extent that

they are alike, DSL services from an end user to an ISP terminate at the ISP. Because these

telecommunications services terminate at the ISP within the local exchange, they are intrastate

services subject to state regulation.

The telecommunications from the end user to the ISP terminates at the ISP because the ISP

4



is an end user oftelecommunications and a provider ofinformation services. The intrastate call that

is delivered to the ISP and any subsequent service that is provided by the ISP are separate and

distinguishable services. The information service provided by the ISP is wholly separate from the

local exchange telecommunications service provided by the local exchange carrier.

Further evidence of the local character of the first component of the Internet service is the

Commission's treatment of ISPs under the Act. The Commission does not treat ISPs as

interexchange carriers, in as much as it does not require ISPs to contribute to the Universal Service

Fund, a fund to which all interstate carriers must contribute.

In fact, all major means of accessing the Internet currently in use, namely business lines,

ISDN and dedicated lines, are tariffed at the state level. Most, if not all, RBOCs charge their own

customers local rates for traffic to ISPs and therefore classify such traffic as local for purposes of

interstate separations. This is a clear demonstration that the LECs treat the call from its customer

to the ISP as a local call.

III. The Commission Should Refrain from Creating Any Conflicts with Valid State
Commission Decisions

It should be apparent to the Commission that the reason GTE and the BOCs have filed their

tariffs at the FCC on the grounds that their ADSL service is exchange access is to present the

Commission with an opportunity to create a conflict with state commission decisions that have ruled

that local exchange dial-up traffic from an end user to an ISP is local and eligible for reciprocal

compensation under valid interconnection agreements. DSL services have significant similarities

with ISDN services, yet none of the ILECs in this proceeding have tariffed ISDN services at the

federal level as exchange access. Moreover, GTE has asserted that its ADSL service is exclusively

5



interstate, contrary to every BOC that has already filed state tariffs for ADSL as an intrastate service.

GTE and the BOCs are hoping that, by allowing their federal ADSL tariffs to go into effect and

asserting jurisdiction over DSL services provided in the local exchange, the Commission will rule

that all traffic from an end user to an ISP is jurisdictionally interstate. The Commission should reject

the ILEC gambit for a number ofreasons, not the least ofwhich will be the effect such a declaration

will have on federal-state relations.

As the Commission is aware, when GTE and the BOCs unilaterally withheld payment of

reciprocal compensation for the transport and termination oflocal exchange traffic from one end user

to another end user that happens to be an ISP, which was otherwise due pursuant to valid

interconnection agreements that had been approved by state commissions, CLECs were compelled

to file complaints with the applicable state commissions. For the past 16 months, CLECs have been

squaring offagainst ILECs for this compensation across the country. To date, 21 state commissions

have ruled on the issue, and all 21 have found in favor ofCLECs.5 Every state commission to have

considered the issue has found that calls from end users to ISPs are local traffic subject to reciprocal

compensation.

On this Issue, GTE has said that the Commission need not resolve the reciprocal

compensation issue now.6 At the same time, GTE states, "Of course, the Commission's

5A list of the 21 state decisions is attached as Exhibit 1.

6Direct Case of GTE at 7. Bell South claims that state decisions cited by the opponents of
its DSL tariff regarding reciprocal compensation for switched calls to ISPs are not relevant to the
jurisdictional classification of Bell South's DSL service offering. Bell South Reply at 9; accord
GTE Reply at 10; Pacific Bell Reply at 9.

6



jurisdictional analysis here may provide guidance in future cases addressing related issues. ,,7

Whether the "future" cases are the inevitable battles in the remaining 29 states, or the appeals ofthe

21 decisions, is not clear. Regardless, Bell South has requested that at least one appeal of the state

decisions be suspended until the Commission rules in this proceeding.8 It is clear that BellSouth,

GTE, and presumably all other BOCs are hoping for some ruling in this proceeding that can be used

against CLECs and state commissions in the struggle over reciprocal compensation for ISP-bound

traffic.

Focal recognizes that the Commission has told the North Carolina court that (1) it does not

seek the referral ofquestions relating to interconnection agreements, including whether calls to ISPs

are local within the meaning of the reciprocal compensation provisions of the agreements, (2) that

any decision in this proceeding may not have an effect on the reciprocal compensation issue, and (3)

that the proper construction of agreements previously entered into would not necessarily turn on a

subsequent determination by the FCC of the jurisdictional issue.9 Nevertheless, the Commission

should be acutely aware ofthe possible consequences of a ruling that could be argued by GTE and

the BOCs as an endorsement of their position regarding reciprocal compensation for dial-up traffic

7GTE Direct Case at n.16 (emphasis added).

8Motion for Primary Jurisdiction Referral, Bel/South Telecomms. v. US LEC ofNorth
Carolina, No. 3:98CVI70-MU (W.D.N.C. Aug. 4, 1998). Although not a party to this
proceeding, Ameritech has filed similar motions seeking to defer resolution of its own appeals
until the Commission has ruled in this case. Motion for Primary Jurisdiction Referral or, in the
Alternative, for Reconsideration, Illinois Bell Telephone Co. v. WorldCom Technologies, Inc.,
Case No. 98 C 1295 (N.D.IlI. Aug. 14, 1998). Ameritech's Motion in Illinois was denied.

9Response ofFederal Communications Commission as Amicus Curiae, Bel/South
Telecomms v. US LEC ofNorth Carolina, No. 3:98CVI70-MU (W.D.N.C. Aug. 27, 1998)
("FCC Amicus Curiae Brief') [attached hereto as Exhibit 2].
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from an end user to an ISP. As a threshold matter, it is important to recognize, and for the

Commission to state, that any ruling here that could be interpreted to spill over to effect dial-up

traffic will not reverse the decisions ofstate commissions interpreting interconnection agreements

between CLECs and ILECs. The Commission should understand that any such decision will no

doubt be used by the BOCs and GTE in an effort to complicate enforcement of those decisions, to .

which ILECs have been loathe to comply.

Although federal preemption of state telecommunications regulation may be available in

some narrow circumstances, it is not appropriate here. The FCC may preempt the states "only when

(1) it is impossible to separate the interstate and intrastate components of the FCC regulation and

(2) the state regulation would negate the FCC's lawful authority over interstate communications. II 10

At issue in the decisions to date is state regulation of dial-up traffic in connection with the

enforcement of interconnection agreements. The Commission has recognized that states have

exclusive jurisdiction over the enforcement of interconnection agreements. II If the Commission

were to preempt the states on this issue, its preemption authority would not apply to the

interpretation or enforcement of interconnection agreements. 12

Even if federal preemption were somehow appropriate - and it is not - the Commission's

IOIowa Uti/so Bd., 120 F.3d at 796.

11FCC Amicus Curiae Briefat 2, 6.

12A number of the state decisions have been decided solely on the language of the
interconnection agreements without reliance on FCC interpretation of applicable law whatsoever.
See In re WorldCom, et. al v. BellSouth Telecomms., Inc., Docket No. 971478-TP, Final Order
Resolving Complaints, PSC-98-1216-FOF-TP (Sep. 15, 1998)[attached hereto as Exhibit 3];
Illinois Bell Tel. Co. v. WorldCom Techs., Inc., etc., et aI., No. 98 C 1925 (Jui. 21, 1998)
[attached hereto as Exhibit 4].
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exercise of preemption authority would no doubt be challenged by many, if not all, of the states

whose jurisdiction was preempted. The traffic in question in the reciprocal compensation cases -­

dial-up traffic from one local exchange service number to another local exchange service number -­

is primafacie local traffic. The fence between federal and state jurisdiction created by Section 2(b)

of the Communications Act, already difficult to hurdle pursuant to Iowa Utilities Board v. FCC, is

all the more difficult to clear when the traffic in question looks local, is provided on a local basis,

is considered local for separations purposes, and is billed as local by the ILECs that want to call it

interstate. Although the Proponents may be seeking a single, unifonn ruling from the FCC, a

declaration that local dial-up traffic to ISPs is not local will in fact result in additional costly, time­

consuming litigation.

Finally, twenty-one states have already deemed dial-up traffic from an end user to an ISP to

be local for the purposes ofreciprocal compensation. The traffic in question in this proceeding, DSL

traffic, is not dial-up traffic. There is no reason for the Commission to create a conflict over dial-up

telephone traffic when the issue here can be resolved without deciding the reciprocal compensation

issue that to date has been solely decided by the states. In order to avoid even the trace ofa conflict

with the state decisions, if the Commission detennines that DSL traffic has interstate applications

that fall within its jurisdiction, it should also recognize that there are significant differences between

DSL traffic and dial-up traffic to ISPs so as to dispose ofany challenges to the jurisdiction ofdial-up

traffic.

IV. Conclusion

The services provided under the tariffs of the Proponents are not exchange access and,

accordingly, the tariffs are not legitimate "exchange access" tariffs. For the reasons stated above,

9
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the Commission should reject the interstate ADSL tariffs under investigation in each of the above-

referenced dockets. In the event that the Commission does not reject the ADSL tariffs, any ruling

approving the tariffs must be narrowly tailored to apply solely to DSL traffic so as to avoid any

conflict with state commission decisions addressing dial-up traffic to ISPs and avoid unnecessary

consideration of the Commission's preemption authority under these circumstances.

Respectfully submitted,

Richard M. Rindler
Michael W. Fleming
SWIDLER BERLIN SHEREFF FRIEDMAN, LLP
3000 K Street, N.W.
Washington, DC 20007
Tel. 202-424-7771
Fax 202-424-7645

Dated: September 18, 1998 Counsel for Focal Communications, Inc.
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EXHIBIT 1

LIST OF STATES FINDING CALLS TO ISPS TO BE LOCAL



STATE COMMISSION DECISIONS REGARDING RECIPROCAL COMPENSATION
FOR LOCAL TRAFFIC TO INTERNET SERVICE PROVIDERS

1. ARIZONA: Petition of MFS Communications Company, Inc., for Arbitration of
Interconnection Rates, Terms, and Conditions with US WEST Communications, Inc.,
Pursuant to 47 U.S.c. § 252(b) ofthe Telecommunications Act of1996, Opinion and Order,
Decision No. 59872, Docket No. U-2752-96-362 et al, (Az. C.C. Oct. 29, 1996) at 7. US
West has appealed the decision on other issues to the United States District Court for the
District of Arizona, Docket Nos. U-3021-96-448 (conso!.).

2. COLORADO: Petition of MFS Communications Company, Inc., for Arbitration
Pursuant to 47 U.S. C. § 252(b) ofInterconnection Rates, Terms, and Conditions with US
WEST Communications, Inc., Decision Regarding Petition for Arbitration, Docket No. 96A­
287T (Co. PUC Nov. 5, 1996) at 30. The Colorado Public Utilities Commission Jtas since
affinned its rejection of US West's efforts to exclude ISP traffic from reciprocal
compensation by rejecting such a provision in a proposed US West tariff. The Investigation
and Suspension ofTariffSheets Filed by US West Communications, Inc. With Advice Letter
No. 2617, Regarding Tariffsfor Interconnection, Local Termination, UnbundlingandResale
ofServices, Docket No. 96A-331T, Commission Order, at 8 (Co. PUC July 16, 1997). US
West has appealed the arbitration decision to the United States District Court for the District
of Colorado, Civil Action Nos. 97-D-152 (conso!.).

3. WASHINGTON: Petition for Arbitration ofan Interconnection Agreement Between MFS
Communications Company, Inc. and US WEST Communications, Inc., Pursuant to 47 USC
§ 252, Arbitrator's Report and Decision, Docket No. UT-960323 (Wash. Utils. and Transp.
Corom. Nov. 8,1996) at 26; The U.S. District Court for the Western District ofWashington
upheld the WUTC decision. In its decision, the District Court stated that the WUTC decision
not to change the current treatment of ESP calls as eligible for reciprocal compensation is
"properly based on FCC regulations which exempt ESP providers from paying access
charges." US West Communications, Inc. v. MFS Intelenet, Inc. et aI., Order, No. C97­
222WD (W.D. Wash. January 7, 1998) at 8 (Citing 47 C.F.R. Part 69). US West has
appealed the district court decision to the United States Court of Appeals for the Ninth
Circuit, Case No. CV-97-00222-WLD.

4. MINNESOTA: Consolidated Petitions ofAT&T Communications ofthe Midwest, Inc.,
MCImetro Access Transmission Services, Inc., and MFS Communications Company for
Arbitration with US WEST Communications, Inc., Pursuant to Section 252(b) ofthe Federal
Telecommunications Act ofJ996, Order Resolving Arbitration Issues, Docket Nos. P-442,
421/M-96-855, P-5321, 4211M-96-909, P-3167, 421/M-96-729 (Minn. PUC Dec. 2,1996)
at 75-76. US West has appealed the arbitration decision to the United States District Court
for the District ofMinnesota, Civil Action No. 97-913 MID/AlB.



5. OREGON: Petition of MFS Communications Company, Inc., for Arbitration of
Interconnection Rates, Terms, and Conditions Pursuant to 47 U.S.c. Sec. 252(b) of the
Telecommunications Act of1996, Commission Decision, Order No. 96-324 (Ore. PUC Dec.
9, 1996) at 13. US West has appealed the arbitration decision to the United States District
Court for the District of Oregon, Civil Action No. CV97-857-JE.

6. NEW YORK: When WorldCom filed a complaint with the New York Public Service
Commission ("NYPSC") after New York Telephone (now owned by Bell Atlantic) began
to unilaterally withhold payment of reciprocal compensation for local exchange traffic
delivered to ISPs served by WorldCom, the NYPSC ordered New York Telephone to
continue to pay reciprocal compensation for such traffic. Proceeding on Motion of the
Commission to Investigate Reciprocal Compensation Related to Internet Traffic, Case 97-C­
1275, Order Denying Petition and Instituting Proceeding (N.Y. PSC. July 17, 1997). The
Order also instituted a proceeding to consider issues related to Internet access tr~ffic. On
December 17, 1997, the New York Commission approved a Recommendation in that
proceeding. Public Session of the Public Service Commission, December 17, 1997 (N.Y.
PSC) at 14-15. See also, Order Closing Proceeding, (NYPSC March 19, 1998).

7. MARYLAND: The Maryland Public Service Commission ruled on September 11, 1997 that
local exchange traffic to ISPs is eligible for reciprocal compensation. Letter dated
September 11, 1997 from Daniel P. Gahagan, Executive Secretary, Maryland Public Service
Commission, to David K. Hall, Esq., Bell Atlantic-Maryland, Inc. On October 1, 1997, the
Commission rejected Bell Atlantic's petition for reconsideration. Bell Atlantic appealed the
decision to the Circuit Court for Montgomery County (CA No. 178260); the Circuit Court
upheld the Commission decision. A written decision is not available.

8. CONNECTICUT: The Connecticut Department of Public Utility Control has also
concluded that these calls are subject to reciprocal compensation. Petition ofthe Southern
New England Telephone Company For a Declaratory Ruling Concerning Internet Service
Provider Traffic, Docket No. 97-05-22 (Conn. DPUC Oct. 10, 1997) at 11.

9. VIRGINIA: The Virginia State Corporation Commission reached the same conclusion.
Petition ofCox Virginia Telcom, Inc. for Enforcement ofinterconnection agreement with
Bell Atlantic-Virginia, Inc. and arbitration award for reciprocal compensation for the
termination oflocal calls to Internet service providers, Final Order, Case No. PUC970069
(Va. S.c.c. Oct. 24, 1997) at 2; Notice ofAppeal Withdrawn.

10. TEXAS: On February 5, 1998, the Texas Public Utility Commission reversed an arbitrator's
ruling and found that calls made by Southwestern Bell Telephone's end users that terminated
to ISPs on competitors' networks are local calls entitled to reciprocal compensation under
interconnection agreements. Complaint and Request for Expedited Ruling ofTime Warner
Communications, Order, PUC Docket 18082 (TX PUC, February 27, 1998). As the
Commission's Chairman concluded, "... I do feel comfortable that (a) we havejurisdiction;
that (b) these are local calls that should he compensated accordingly; and that (c) I don't
really see any ability or desire on my part to undo a business contract." Id. at 23. The



United States District Court for the Western District of Texas affinned the Commission
decision. Southwestern Bell Telephone Co. v. Public Utility Commission ofTexas, Case No.
MO-98-CA-43, June 22, 1998.

11. WEST VIRGINIA: The West Virginia Commission also concluded that "calls that originate
and are tenninated to ISPs in local calling areas are treated as local traffic -- regardless of
whether the ISP refonnats or retransmits infonnation received over such calls to or from
further interstate (or international) destinations." Petition For Arbitration of Unresolved
Issues For the Interconnection Negotiations Between MCIand Bell Atlantic - West Virginia,
Inc., Order, Case No. 97-1210-T-PC (W.Va. PSC Jan. 13, 1998) at 29.

12. MICIDGAN: On January 28, 1998, the Michigan Public Service Commission concluded
that Ameritech's withholding of reciprocal compensation in Michigan violated its
interconnection agreements. Consolidated Petitions ofBrooks Fiber Communications of
Michigan, Inc., TCG Detroit, MFS Intelenet of Michigan, Inc, and Brooks Fiber
Communications of Michigan, Inc. against Michigan Bell Telephone Company, d/b/a
AmeritechMichiganandRequestforImmediate Relief, Order, Case Nos. U-11178, U-11502,
U-11522, U-11553 (Mich. PSC Jan. 28, 1998) at 1. The Commission held that FCC
precedent, the interconnection agreements "on their face," and Ameritech's conduct and
implementation of the interconnection agreements "fully support a conclusion that those
agreements require reciprocal compensation for calls to ISPs." Id. at 8, 11, 14-15.
Ameritech has appealed the Commission decision to the United States District Court for the
Western District of Michigan, Case No. 5:98-CV-18.

13. NORTH CAROLINA: In the Matter ofInterconnection Agreement Between BellSouth
Telecommunications, Inc. and US LEC of North Carolina, LLC, Order Concerning
Reciprocal Compensation for ISP Traffic, Docket No. P-55, Sub 1027 (N.c. Utii. Comm.
Feb. 26, 1998) at 6. BellSouth has appealed the Commission decision to the United States
District Court for the Western District of North Carolina, Civil Action No. 3:98CV170H.

14. ILLINOIS: Teleport Communications Group, Inc. v. Illinois Bell Telephone Company,
Ameritech Illinois, et al., Docket Nos. 97-0404,97-0519,97-0525 (Consol.), Order, (Ill. c.c.
Mar. 11, 1998) at 15. The United States District Court for the Northern District of Il1inois
affinned the Commission's decision. Illinois Bell Telephone v. WorldCom Technologies,
Inc., Case No. 98-C-1925, Memorandum Opinion and Order, July 21, 1998.

15. MISSOURI: The Missouri Public Service Commission found that calls to ISPs should
be treated and compensated as if they are local calls by the parties pending the FCC's final
detennination of the issue. In the Matter ofthe Petition ofBirch Telecom ofMissouri, Inc.
For Arbitration of the Rates, Terms, Conditions, and Related Arrangements for
Interconnection with Southwestern Bell Telephone Company, Arbitration Order, Case No.
TO-98-278 (Mo. P.S.C. Apr. 23, 1998) at 8.

16. WISCONSIN: The Wisconsin Public Service Commission found that calls to an Internet
service provider are local traffic - not switched exchange access service - under an applicable



interconnection agreement. Re: Contractual Dispute About the Terms ofan Interconnection
Agreement Between Ameritech Wisconsin and TCG-Milwaukee, Inc. Letter from Lynda L.
Dorr, Secretary to the Commission, Public Service Commission of Wisconsin, to Rhonda
Johnson and Mike Paulson, dated May 13, 1998. Ameritech has appealed the decision to the
United States District Court for the Western District of Wisconsin, Civil Action No. 98 C
0366 C.

17. OKLAHOMA: In the Matter ofBrooks Fiber Communications ofOklahoma, Inc. et al.
For An Order Concerning Traffic Terminating To Internet Service Providers and Enforcing
Provisions ofthe Interconnection Agreement With Southwestern Bell Telephone Company,
Case No. PUD 970000548, Order No. 423626 (June 3,1998).

18. PENNSYLVANIA: Petitionfor Declaratory Order ofTCG Delaware Val/ey, Inc., Docket
No. P-00971256, (June 16, 1998).

19. TENNESSEE: Petition ofBrooks Fiber to Enforce Interconnection Agreement and for
Emergency Relief, Docket No. 98-00118, voted to Affirm Hearing Officer, June 2, 1998.

20. FLORIDA: Complaint of World[Com] Technologies, Inc. Against Bel/South
Telecommunications, Inc.. for Breach of Terms of Florida Partial Interconnection
Agreement Under Sections 25J and 252 ofthe Telecommunications Act of1996 and Request
for Relief. Docket No. 971478-TP, Final Order Resolving Complaints, Order No. PSC-98-
1216-FOF-TP (Fla. PSC Sep. 15, 1998).

21. OHIO: Complaint ofICG Telecom Group, Inc., v. Ameritech Ohio Regarding the Payment
of Reciprocal Compensation. Case No. 97-1557-TP-CSS, Opinion and Order (PUCO,
Aug. 27, 1998).
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EXHmIT2

AMICUS BRIEF OF F.C.C.

BellSouth Telecommunications v. US LEC of North Carolina
No. 3:98CV17o-MU (W.D.N.C. Aug. 27,1998)



IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTIE DMSION

BellSouth Telecommunications, Inc.
Plaintiff,

v.

US LEC of North Carolina, L.L.C., and The
North Carolina Utilities Commission,

Defendants.

)
)
)
)
)
)
)
)

Civil Action No. 3:98CV17Q-MU

RESPONSE OF FEDERAL COMMUNICATIONS COMMISSION
AS AMICUS CURIAE TO MOTION FOR REFERRAL OF ISSUE

The Federal Communications Commission respectfully submits this response as amicus

~ to the "Memorandum of Plaintiff BellSouth Telecommunications, Inc. in Support of

Primary Jurisdiction Referral," fIled with the Court on August 4, 1998. In its Memorandum,

BellSouth asks this Court to refer to the FCC, under the doctrine of primary jurisdiction, two

issues in this case: the proper jurisdictional treatment of calls made to the Internet through

Internet service providers (lSPs), and whether such calls are subject to the reciprocal compen-

sation requirements of section 251(b)(5) of the Communications Act of 1934 ("Act"), as

amended by the Telecommunications Act of 1996, 47 U.S.C. § 251(b)(5). Without taking a

position on BellSouth I s request for referral of the jurisdictional issue, the FCC notes that the

question whether calls to ISPs are subject to FCC jurisdiction already is before the FCC in

ongoing proceedings and will be addressed by the agency promptly in those proceedings. In

addition, the FCC does not seek referral of any issues relating to the enforcement of

interconnection agreements negotiated or arbitrated pursuant to sections 251 and 252 of the

Act, including whether calls to ISPs are "local" calls within the meaning of the reciprocal
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compensation provisions in BellSouth's interconnection agreement with US LEC of North

Carolina. s= Iowa DtUs, &1, v, FCC, 120 F.3d 753, 804 (8th Cir. 1997) (holding that,

except in limited circumstanCes, the FCC lacks jurisdiction to enforce the terms of

interconnection agreements negotiated or arbitrated pursuant to sections 251 and 252), .ken.

wmed, 118 S. Ct. 879 (1998).1

A. BACKGROUND.

Although the 1984 breakup of the Bell System helped spur the growth of competition in

the long distance telephone market, the incumbent local exchange carriers ("LECs") retained

monopoly control of local telephone markets. In almost every city or town in the United

States, a single incumbent LEC, by virtue of its ownership of the local exchange network,

controls local exchange service. Because that network also is the gateway to long distance

service. the same incumbent LEC also has control over access by callers to that competitive

market.

Congress addressed the competitive snucture of telecommunications markets in the

Telecommunications Act of 1996.2 Congress sought to end the incumbent LECs' monopoly

control over local and long distance access service markets, creating instead a "pro-

competitive, de-regulatory national policy framework" with the goal of "opening all

telecommunications markets to competition." S. Coni. Rep. No. 104-230, 100th Cong., 2d

I The Commission and other panies petitioned the Supreme Coun for a writ of ceniorari to
review the Iowa decision, and the Supreme Coun granted those petitions. 118 S. Ct. 879
(1998), Argument before the Supreme Coun will be held on October 13, 1998.

2 P.L. 104-104, 110 Stat. 56, enacted February 8, 1996. The 1996 Act amends the
Communications Act of 1934, which is codified at 47 U.S.C. § 151, et seQ.
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Sess. 1 (1996). As pan of this framework, Congress required incumbent LECs to permit their

competitors (competitive LECs, or "CLECs") to interconnect with the local network, to have

the use of "unbundled" elements of the network, and to buy local service at wholesale rates for

resale to end users. 47 U.S.C. § 25l(c)(2)-(4). The CLECs were expected to compete with

the ll..ECs for local as well as local exchange access business.

The 1996 Act also required all LECs (incumbents as well as CLECs) to establish

"reciprocal compensation arrangements [with other LECs] for the transport and termination of

telecommunications." 47 U.S.C. § 251(b)(5). The FCC has interpreted this provision to apply

only to the transport and termination of "local telecommunications traffic. n3 Although the

United States Court of Appeals for the Eighth Circuit vacated in part the FCC's reciprocal

compensation rules, = Iowa DtUs. Rd. v. FCC, 120 F.3d 753, a number of state pUblic utility

commissions also have interpreted section 251(b)(5) to apply only to local telecommunications

traffic. As required by the statute, carriers across the country (such as the panies to this

3 4.47 C.F.R. § 51.70l(e)(emphasis added):

[A] reciprocal compensation arrangement between two
carriers is one in which each of the two carriers
receives compensation from the other carrier for the
transport and termination on each carrier I s network
facilities of lQgl telecommunications traffic that
originates on the network facilities of the other carrier.

See also 47 C.F.R. § 51.703(a). The FCC defined "local telecommunications traffic" for this
purpose as "[t]elecommunications traffic between a LEC and a telecommunications carrier .
that originates and terminates within a local service area established by a state commission "
47 C. F. R. § 51. 701(b). Although these rules were among those vacated by the Eighth Circuit,
they were not disturbed to the extent that they apply to Commercial Mobile Radio Service
providers. 120 F.3d at 819 n.39.
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case) have included provisions in their interconnection agreements providing for reciprocal

compensation for local telecommunications traffic . .s=,~, BellSouth Memorandum at 2

(quoting BellSouth-US LEC Interconnection Agreement § rv.B)("[e]ach party will pay the

other for terminating its.1.oQl traffic on the other's network") (emphasis added).

This case arises out of a dispute between BellSouth and US LEC over the application of

the reciprocal compensation provision in their agreement in North Carolina. That agreement

requires each party to pay "reciprocal compensation" to the other "for terminating its local

traffic on the other's network." Interconnection Agreement, § IV.B. BellSouth and US LEC

disagree about whether calls made from a customer of one of the carriers to the Internet

through an Internet Service Provider ("ISP") that is served by the other carrier are local calls _

subject to reciprocal compensation. The North Carolina Utilities Commission ("NCUe"),

acting in an enforcement action brought by US LEC to obtain payment from BellSouth for

these calls, ruled that calls to ISPs are local calls and that US LEC is entitled to reciprocal

compensation for that traffic under the agreement. ~ Order Concerning Reciprocal

Compensation for ISP Traffic, Docket P-55 , Sub. 1027, at 6-7 (N.C. Util. Comm'n, Feb. 26,

1998). BellSouth filed a petition for review of the NCUC ruling in this Coun. It later filed a

motion to stay the proceeding "to permit referral of the controlling legal issue" to the FCC

under the doctrine of primary jurisdiction.

B. PENDING FCC PROCEEDINGS.

Although the FCC has not yet expressly addressed the question whether calls to the

Internet through ISPs are "local" calls, questions regarding the proper jurisdictional treatment

of calls to the Internet have been raised in a number of proceedings currently pending before
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the FCC. On May 15, 1998, GTE filed an interstate access tariff with the FCC to establish a

new digital subscriber line (DSL) service offering that provides a high speed access connection

between an end user subscriber and an ISP.4 The Common Carrier Bureau has issued an order

designating for investigation the threshold issue whether GTE's DSL service is properly

tariffed at the federallevel.s The FCC will issue an order concluding this investigation no later

than October 30, 1998.6 Also pending before the agency are requests filed by ~S

Communications Company, Inc. ("MFS"), a CLEC, and the Association for Local

Telecommunications Services ("ALTS") , a trade association that represents CLECs, that the

FCC clarify whether the reciprocal compensation obligations of section 251(b)(5) of the Act

apply to calls made to CLEC subscribers that are ISPs, in response to which the FCC must _

resolve the threshold question whether calls to ISPs are subject to FCC jurisdiction.'

4 In re GTE Telephone Operations, GTOC Tariff No.1, GTOC Transmittal No. 1148
(filed May 15, 1998, to become effective May 30, 1998).

5 In re GTE Telephone Operations, GTOC Tariff No.1, GTOC Transmittal No. 1148, CC
Docket No. 98-79, Order Designating Issues for Investigation, DA 98-1667(released August
20, 1998).

6 ~ 47 U.S.C. § 204(a)(2)(A) (five-month stamtory deadline for orders concluding tariff
investigations) .

7 ~ Petitions for Reconsideration and Clarification of Action in Rulemaking Proceedings,
61 Fed. Reg. 53,922 (1996); pleadin~ Cycle Established for Comments on ReQllest by ALIS
for Clarification, Public Notice, FCC Common Carrier Bureau/CPO 97-30, 12 FCC Red 9715
(released July 2, 1997). Although ALTS recently flIed a letter with the Common Carrier
Bureau seeking to withdraw its request for clarification, the issue ALTS raised remains
pending before the Commission pursuant to the MFS petition and the agency I s authority on its
own motion to ., issue a declaratory ruling terminating a controversy or removing uncertainty. "
47 C.F.R. § 1.2. See also 5 U.S.C. § 554(e).
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c. APPROPRIATE ACI'ION IN TInS CASE.

Several proceedings now pending before the agency pose the question whether calls to

the Internet through ISPs are subject to FCC jurisdiction. The Commission will address ~s

issue in the context of GTE's DSL tariff no later than October 30, 1998. It is unclear whether,

or the extent to which, the FCC's resolution of the jurisdictional issue in the GTE tariff

proceeding will be relevant to the proper treatment of ISP traffic under the te:.ms of the

interconnection agreement between BellSouth and US LEC. The FCC notes that the -

jurisdictional issue before it in the tariff proceeding does not involve application of the

reciprocal compensation provisions of section 251(b)(5) or interpretation of the terms of an

interconnection agreement. 8 Moreover. the proper construction of the specific compensation _

agreement previously entered into between the parties would not necessarily turn on a

subsequent determination by the FCC with respect to its jurisdiction over ISP traffic.

Accordingly. the FCC takes no position on BellSouth I s motion for a primary jurisdic-

tion referral of the jurisdictional question and also does not seek referral of questions relating

to the enforcement of particular provisions of BellSouth I s interconnection agreement with US

LEe. including whether calls to ISPs are "local" calls within the meaning of the reciprocal

compensation provisions of that agreement. See Iowa Utils, Bd.• 120 F.3d at 804.

Respectfully submitted,

PHll.lP D. BARTZ
Acting Assistant Attorney General
Civil Division

8 see Iowa DtUs, Bd., 120 F.3d at 804 (FCC lacks jurisdiction, except in limited
circumstances, to enforce interconnection agreements under section 251 and 252).
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EXHIBIT 3

In re WorldCom, et. al v. BellSouth Telecomms., Inc.
Docket No. 971478-TP, Final Order Resolving Complaints, PSC-98-1216-FOF-TP

(Sep. 15,1998)



BEFORE THE FLORIDA PUBLIC SERvICE COMMISSION

In re: Complaint of WorldCom
Technologies, Inc. against
BellSouth Telecommunications,
Inc. for breach of terms of
Florida Partial Interconnection
Agreement under Sections 251 and
252 of the Telecommunications Act
of 1996, and request for relief.

Complaint of Teleport
Communications Group Inc./TOG
South Florida against BellSouth
Telecommunications, Inc. for
breach of terms of
interconnection agreement under
Section 252 of the
Telecommunications
Act of 1996, and request for
relief.

Complaint of Intermedia
Communications, Inc. against
BellSouth
Telecommunications, Inc. for
breach of terms of Florida
Partial
Interconnection Agreement under
Sections 251 and 252 of the
Telecommunicationa Act of 1996
and request for relief.

Complaint by Mel Metr.~ Access
Transmipeioll Serv"ices, 1n(" ..
against BellSouth
Teleco\iffl.:'>oi.D.lcOI.,=iQut:, Xne. fo~­

brea~h ~f appr~~d

int>e!"c~:iJ.'lt"lt~tion iI~""eC!li\'ieD,t;. by
f&ihs7'of: t<" pay e~ation for
c€r;:'a.u... ;_~...l tr;!t:fic.

DOCKET NO. 971478-TP
ORDER NO. PSC-98-1216-FOF-TP
ISSUED: September 15, 1998

roCKET NO. 980184··TP

DOCKET NO. 980495-TP

The following Commissioners participated in the disposition of
this matter:

JULIA L. JOHNSON, Chairman



ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 980184-TP, 980495-TP, 980499-TP
PAGE 2

J. TERRY DEASON
SUSAN F. CLARK

JOE GARCIA
E. LEON JACOBS, JR.

Fpp.L apnp PBW?LVDQ m"pJ,JU1lT8

APPEARANCES:

Floyd R. Self, Messer, Caparello & Self, P.A., 215 South
Monroe Street, Post Office Box 1876, Tallahassee, FL
32302-1876.
On behalf of Worldcom Technologies. Inc.

Kenneth A. Hoffman and John R. Ellis, Rutledge, Ecenia,
Underwood, Purnell and Hoffman, P.A., Post Office Box
551, Tallahassee, FL 32302-0551.
On behalf of Teleport Communications· Group. Inc. /Too
South Florida.

Donna Canzano and Patrick Knight Wiggins, Wiggins &
Villacorta, P.A., 2145 Delta Boulevard, SUite 200,
Tallahassee, FL 32303.
On behalf of Intermedia Communications. Inc.

Thomas K. Bond, 780 Johnson Ferry Road, Suite 700,
Atlanta, GA 30342.
On behalf of HeI Telecommunications Corporation

Ed Rankin, 675 West Peachtree Street, Suite 4300,
Atlanta, Georgia 30375-0001.
On behalf of BellSouth Telecommunications. Inc.

Charles J. Pellegrini, Florida Public Service Commission,
Division of Legal Services, 2540 Shumard Oak Boulevard,
Tallahae8ee, FL 32399-0850.
On behalf of the Congnis8ion Staff.
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MFS Communications Company, Inc. (MFS), and BellSouth
Telecommunications, Inc. (BellSouth), entered into a Partial
Florida Interconnection Agreement pursuant to the
Telecommunications Act of 1996 (Act) on August 26, 1996. The
Commission approved the Agreement in Order No. PSC-96-1S08-FOF-TP,
issued December 12, 1996, in Docket No. 9610S3-TP. The Commission
approved an amendment to the Agreement in Order No. PSC-97-0772­
FOF-TP, issued July 1, 1997, in Docket No. 97031S-TP. On November
12,1997, WorldComTechnologies, Inc. (WorldCom), filed a Complaint
Against BellSouth and Request for Relief, alleging that Be11South
has failed to pay reciprocal compensation for local telephone
exchange service traffic transported and terminated by Wor1dCom's
affiliate, MFS, to Internet Service Providers (ISPs). The
complaint was assigned Docket No. 971478-TP. Be11South filed its
Answer and Response on December 22, 1997. In Order No. PSC-98­
04S4-PCO-TP, issued March 31, 1998, the Commission directed that

,the matter be set for hearing.

Teleport Communications Group, Inc./TCG South Florida (TOG),
and Be11South entered into an Interconnection Agreement pursuant to
the Act on July 15, 1996. The Commission approved the Agreement in
Order No. PSC-96-1313-FOF-TP, issued October 29, 1996, in Docket
No. 960862-TP. On February 4, 1998, TCG filed a Complaint for
Enforcement of Section IV.C of its Interconnection Agreement with
Bel1South, also alleging that Bel1South has failed to pay
reciprocal compensation for local telephone exchange service
traffic transported and terminated by TOG to ISPs. The complaint
was assigned Docket No. 980184-TP. BellSouth filed its Answer and
Response on February 25, 1998.

MClmetro Access Transmission Services, Inc. (MClm), and
BellSouth entered into an Interconnection Agreement pursuant to the
Act on April 4, 1997. The Commission approved the Agreement in
Order -Nos. PSC-97-0723-FOF-TP, issued June 19, 1997, and PSC-97­
0723A-FOF-TP, issued June 26, 1997, in Docket No. 960846-TP. On
February 23, 1998, MClm filed a Complaint against Bel1South, which
was assigned Docket No. 980281-TP. Among other things, MClm also
alleged in Count 13 that Bel1South has failed to pay reciprocal
compensation for local telephone exchange service traffic
transported and terminated by MClm to ISPs. On April 6, 1998, MClm
filed a separate Complaint embodying the complaint set forth in
Count 13 of the first Complaint. The separate complaint was
assigned Docket No. 980499-TP.

Intermedia Communications, Inc. (Intermedia), and BellSouth
entered into an interconnection Agreement pursuant to the Act on
July 1, 1996. The Commission approved the Agreement in Order No.
PSC-96-1236-FOF-TP, issued October 7, 1996, in Docket No. 960769­
TP. The Commission approved an amended Agreement in Order No. PSC­
97-1617-FOF-TP, issued December 30, 1997, in Docket No. 971230-TP.
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On April 6, 1998, Intermedia filed a Complaint against BellSouth
alleging that BellSouth has failed to pay reciprocal compensation
for local telephone exchange service traffic transported and
terminated by Intermedia to ISPs. That complaint was assigned
Docket No. 980495-TP.

On March 9, 1998, GTE Florida Incorporated (GTEFL) filed a
petition to intervene in this proceeding. By Order No. PSC-98­
0476-PCO-TP, we denied GTEFL's petition. Subsequently, on May 6,
1998, GTEFL filed a petition to be permitted to file a brief. We
denied that petition at the commencement of the hearing in these
complaint dockets.

By Order No. PSC-98-0561-PCO-TP, issued April 21, 1998, the
four complaints were consolidated for hearing purposes. The
hearing was held on June 11, 1998.

DlCXSIOII

This case is about BellSouth' s refusal to pay reciprocal
compensation for the transport and termination of ISP traffic under
the terms of its interconnection agreements with WorldCom,
Teleport, Intermedia, and MClm. In a letter dated August 12, 1997,
BellSouth notified the complainants that it would not pay
compensation for the termination of ISP traffic, because -lSP
traffic is jurisdictionally interstate- and "enjoys a unique
status, especially [as to] call termination." The case is
primarily a contract dispute between the parties, and that is the
foundation of our decision below. As TOO stated in its brief,
"This is a contract dispute in which the Commission MUst decide
whose meaning is to be given to the term 'Local Traffic' in the
Agreement."

Accordingly, in this decision we only address the issue of
whether lSP traffic should be treated as local or interstate for
purposes of reciprocal compensation as necessary to show what the
parties might reasonably have intended at the time they entered
into their contracts. Our decision does not address any generic
questions about the ultimate nature of ISP traffic for reciprocal
compensation purposes, or for any other purposes.

While there are four complainants in the consolidated case,
their arguments contain many common threads. Also, BellSouth' s
position on each issue is the same, and its brief addresses all
four together. For the sake of efficiency, we will address the
main themes in our discussion of the WorldCom-BellSouth agreement.
We will address the particular language of the other agreements
separately.
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The WorlciCgw-B9l1Bmltb AgreelPJZt

On August 26, 1996, MFS (now WorldCom) and BellSouth entered
into a Partial Interconnection Agreement, which we approved in
Order No. PSC-96-1508-FOF-TP. WorldCom witness Ball testified on
the pertinent provisions of that Agreement. Section 1.40 of the
Agreement defines local traffic as:

[C] aIls between two or more Telephone Exchange
service users where both Telephone Exchange
Services bear NPA-NXX designations associated
with the same local calling area of the
incumbent LEC or other authorized area [such
as EAS]. Local traffic includes traffic types
that have been traditionally referred to as
Mlocal calling- and as Mextended area service
(EAS) . - All other traffic that originates and
terminates between end users within the LATA
is toll traffic. In no event shall the Local
Traffic area for purposes of local call
termination billing between the parties be
decreased.

Section 5.8.1 provides that:

Reciprocal Compensation applies for transport
and termination of Local Traffic (including
BAS and BAS-like traffic) billable by
BellSouth or MFS which a Telephone Exchange
Service Customer originates on BellSouth's or
MFS's network for termination on the other
Party's network.

The question presented for decision is, as it is in the other
complaints, whether, under the WorldCom - BellSouth Florida Partial
Interconnection Agreement, the parties are required to compensate
each other for traneport and termination of traffic to Internet
Service Providers; and if they are, what relief should the
Commission grant? The issue is whether the traffic in question,
ISP traffic, is local for purposes of the agreements in question.

According to witness Ball, the language of the WorldCom­
BellSouth Agreement itself makes it clear that the parties owe each
other reciprocal compensation for the traffic in question. He
stated that "if a BellSouth customer utilizes a BellSouth telephone
exchange service that has a local NPA-NXX and they call a WorldCom
customer that buys a WorldCom telephone exchange service that has
a WorldCom NPA-NXX, that's local traffic." Witness Ball explained
that this is what happens when a BellSouth local customer calls a
WorldCom customer that happens to be an rsp. He pointed out that
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there is no exclusion for any type of customer based on what
busi~ess the customer happens to be in. Witness Ball noted that
where exceptions were needed for certain types of traffic, they
were expressly included in the Agreement. He argued that WorldCom
understood ISP traffic to be local, and if BellSouth wanted to
exclude ISP calls, it was BellSouth's obligation to raise the issue
at the time the Agreement was negotiated.

Witness Ball stated that -the Agreement is entirely clear and
unambiguous· on the treatment of ISP traffic as local; but if we
determine that the Agreement is ambiguous on this point, the
ambiguities should be resolved by considering:

(1) the express language of the
Telecommunications Act of 1996;

(2) relevant rulings, decisions and orders of
this Commission;

(3) relevant rulings, decisions and orders of
the FCC interpreting the Act;

(4) rulings, decisions and orders from other,
similarly situated state regulatory
agenciea; and

(5) the custom and usage in the industry.

BellSouth witneas Hendrix agreed that the contract did not
specify whether ISP traffic was included in the definition of local
traffic. Witnesa Hendrix argued, however, that it waa WorldCom's
obligation to raise the issue in the negotiations. In fact, the
record shows that while BellSouth and the complainants all reached
a specific agreement on the definition of local traffic to be
included in the contracts, none of them raised the particular
question of what to do with ISP traffic.

According to BellSouth, all the complainants assumed that
BellSouth agreed to include ISP traffic as local. BellSouth
asserts that it cannot be forced to pay reciprocal compensation
just because it did not "affirmatively except ISP traffic from the
definition of 'local traffic'" in negotiating the Agreement.
BellSouth arguea that the exiating law at the time the contracts
were negotiated "reflects that it was unreasonable for the
Complainants to blithely assume that BellSouth agreed with their
proposed treatment of ISP traffic."

It appears to us from our review of the record, however, that
BellSouth equally aasumed, and implied in its brief and testimony
at the hearing, that the complainants in fact knew ISP traffic was



ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 980184-TP, 980495-TP, 980499-TP
PAGE 7

interstate in nature. In its brief, BellSouth states that "parties
to a contract are presumed to enter into their Agreement with full
knowledge of the state of the existing law, which in turn is
incorporated into and sheds light on the meaning of the parties'
Agreement." BellSouth witness Hendrix asserted that the FCC had
explicitly found that ISPs provide interstate services. Therefore,
witness Hendrix argued, there was no need for BellSouth to believe
ISP traffic would be subject to reciprocal compensation. The
result of this misunderstanding, BellSouth asserts, was that the
parties never had an express meeting of the minds on the scope of
the definition of local traffic.

Discussion

Upon review of the language of the agreement, and the evidence
and testimony presented at the hearing, we find that the Agreement
defines local traffic in such a way that rsp traffic clearly fits
the definition. Since rsp traffic is local under the terms of the
Agreement, then, a priori, reciprocal compensation for termination
is required under Section 5.8 of the Agreement. There is no
ambiguity, and there are no specific exceptions for ISP traffic.
Since there i. no ambiguity in the language of the agreement, we
need not consider any other evidence to determine the parties"
obligations under the agreement. Even if there were an ambiguity
in the language of the agreement, however, the other evidence and
argument presented at the hearing leads to the same result: the
parties intended to include rsp traffic as local traffic for
purposes of reciprocal compensation under their agreement.

Local VB' Interstate Traffic

The first area to explore is the parties' basis for
considering ISP traffic to be jurisdictionally local or interstate.
Be11South witness Hendrix contended that for reciprocal
compensation to apply, -traffic must be jurisdictionally local.­
He argued that rsp traffic is not jurisdictionally local, because
the FCC -bas concluded that enhanced service providers, of which
rsps are a subset, use the local network to provide interstate
services. - He added that they do so just as facilities-based
interexchange carriers and resellers use the local network to
provide interstate services. He stated that M[t]he FCC stated in
Paragraph 12 in an order dated February 14, 1992, in Docket Number
92-18, that:

Our jurisdiction does not end at the local
switch, but continues to the ultimate
termination of the call. The key to
jurisdiction is the nature of the
communication itself, rather than the physical
location of the technology.
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Further, according to Witness Hendrix, in its April 10, 1998,
Report to Congress (CC Docket No. 96-45), "the FCC indicated that
it does have jurisdiction to address whether ALECs that serve ISPs
are entitled to reciprocal compensation.~ We will discuss that
report in more detail below.

BellSouth does acknowledge in its brief that the "FCC has not
held that ISP traffic is local traffic for purposes of the instant
dispute before the Commission." Nor has the FCC "held that ISPs
are end users for all regulatory purposes." We agree with this
assessment. The FCC has not yet decided whether ISP traffic is
subject to reciprocal compensation. While the FCC has determined
that ISPs provide interstate services, it appears that the FCC'may
consider these services severable from telecommunications services,
as we explain below. No FCC order delineates exactly for what
purposes the FCC intends ISP traffic to be considered local. By
the same token, the FCC has not said that ISP traffic cannot be
'considered local for all regulatory purposes. It appears that the
FCC bas largely been silent on the issue. This leads us to believe
the FCC intended for the states to exercise jurisdiction over the
local service aspects of ISP traffic, unless and until the FCC
decided otherwise. Even Witness Hendrix agreed that the FCC
intended ISP traffic to be treated as though local. He did not·
expound on what exactly that meant.

BellSouth contends in its brief that there is no dispute that
an Internet transmission may simultaneously be interstate,
international and intrastate. BellSouth also contends that the
issue should be resolved in pending proceedings before the FCC.
Those proceedings include one the FCC initiated in response to a
June 29, 1997, letter from the Association for Local
Telecommunications Services (ALTS). ALTS requested clarification
from the FCC that ISP traffic is within the FCC's exclusive
jurisdiction. ALTS has also asked the FCC for a ruling on the
treatment of ISP traffic as local.

Regardless of what the FCC ultimately decides, it has not
decided anything yet, and we are concerned here with an existing
interconnection agreement, executed by the parties in 1996. OUr
finding that ISP traffic should be treated as local for purposes of
the subject interconnection agreement is consistent with the FCC's
treatment of ISP traffic at the time the agreement was executed,
all pending jurisdictional issues aside.

Termination

In its brief, BellSouth places considerable emphasis on the
point of termination for a call. The basic question is whether or
not ISP traffic terminates at the ALEC premises. Witness Hendrix
testified that ·call termination does not occur when an ALEC,
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serving as a conduit, places itself between BellSouth and an ISP.­
"[I] f an ALEC puts itself in between BellSouth's end office and the
Internet service provider, it is acting like an intermediate
transport carrier or conduit, not a local exchange provider
entitled to reciprocal compensation.- "Thus, the call from an end
user to the ISP only transits through the ISP's local point of
presence; it does not terminate there. There is no interruption of
the continuous transmission of signals between the end user and the
host computers.- BellSouth states in its brief that "the
jurisdictional boundaries of a communication are determined by its
beginning and ending points, and the ending point or a call to an
lSP is ngt, the lSP switch, but rather is the" database or
in£ormation source to which the ISP provides access."

HClm contends in its brief that BellSouth witness Hendrix'
testimony that a call to an lSP terminates not at the local
telephone number, but rather at a distant Internet host
misunderstands the nature of an Internet call. HClm witness
Martinez contended that the ability of Internet users to visit
multiple websites at any number of destinations on a single call is
a clear indication that the service provided by an ISP is enhanced
service, not telecommunications service. According to HClm, this
does not alter the nature of the local call. While BellSouth
would have one believe that the call involved is not a local call,
MClm points out that in the case of a rural customer using an IXC
to connect with an ISP, the call "is suddenly two parts again: a
long distance call, for which BellSouth can charge access, followed
by an enhanced service.-

BellSouth argues in its brief that "in interpreting the
language of a contract, words referring to a particular trade will
be interpreted by the courts according to their widely accepted
trade meaning." We agree, but it appears to us that BellSouth then
chooses to ignore the industry standard definition of the word
"termination." The other parties provided several examples of
industry definitions on this point.

WorldCom witness Ball stated that "[s]tandard industry
practice is that a call is terminated essentially when it's
answered; when the customer that is buying the telephone exchange
service that has the NPA-NXX answers the call by--whether it's a
voice grade phone, if it's a fax machine, an answering machine or,
in the case of an 1SP, a modem.-

Teo witness Kouroupas testified that the standard industry
definition of "service termination point" is:

Proceeding from a network toward a user
terminal, the last point of service rendered
by a commercial carrier under applicable
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tariffs .... In a switched communications
system, the point at which common carrier
service ends and user-provided service begins,
~ the interface point between the
communications systems equipment and the user
terminal equipment, under applicable tariffs.

Witness Kouroupa8 further explained that WA call placed over the
public switched telecormnunications network is considered
• terminated' when it is delivered to the telephone exchange bearing
the called telephone number." Call termination occurs when a
connection is established between the caller and the telephone
exchange service to which the dialed telephone number is assigned,
answer supervision is returned, and a call record is generated.
This is the case whether the call is received by a voice grade
phone, a fax machine, an anewering machine, or in the case of an
rsp, a modem. Witnes8 Kouroupae contended that this is a widely
accepted industry definition.

MClm argues in its brief that:

a -telephone call" placed over the public
switched telephone network is "terminated"
when it is delivered to the telephone exchange
service premise bearing the called telephone
number... specifically, in its Local
Competition Order (Implementation of the Local
Competition Provisions in the
Telecommunications Act of 1996, CC Docket No.
96-98, First Report and Order, FCC 96-325
(reI. Aug. 8, 1996), '1040), the FCC defined
terminations "for purposes of section
251(b) (5), as the switching of traffic that is
subject to section 251(b) (5) at the
terminating carrier's end office switch (or
equivalent facility) and delivery of that
traffic from that switch to the called party's
premises." MClm terminates telephone calls to
Internet Service Providers on its network. As
a communications service, a call is completed
at that point, regardless of the identity or
status of the called party.

Witness Martinez testified that " [wJhen a BellSouthcustomer
originates a telephone call by dialing that number, the telephone
call terminates at the rsp premises, just as any other telephone
call terminates when it reaches the premises with the phone number
that the end user dialed. w

Severability
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Recent FCC documents have described Internet traffic as calls
with ·two severable parts: a teleconnunications service part, and an
enhanced service part. In the May 1997 Universal Service Order at
1789, the FCC stated:

When a subscriber obtains a connection to an
Internet service provider via voice grade
access to the public switched network, that
connection is a telecommunications service and
is distinguishable from the Internet service
provider's offering.

In that Report, the FCC also stated that lSPs "generally do not
provide telecommunications." (11 15, 55) WorldCom argues in its
brief that:

The FCC t s determination that lSPs do not
provide telecommunications was mandated by the
1996 Actts express distinction between
telecOllllllWlications and information services.
"Telecommunications" is "The transmission,
between or among points specified by the user,
of information of the userts choosing, without
change in the form or content of the
information as sent and received." 47 U.S.C.
Section 153 (48) . By contrast, "information
services" is "the offering of a capability for
generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making
available information via telecommunications,
and includes electronic publishing, but does
not include any use of any such capability for
the management, control, or operation of a
telecomanm; cations system or the management of
a telecommunications service." 47 U.S.C. Sec.
153 (20)

WorldCom adds that:

[t]he FCC recognized that the 1996 Act's
distinction between telecommunications and
information services is crucial. The FCC
noted that ·Congress intended
'telecommunications service t and 'information
service' to refer to separate categories of
services- de_pite the appearange from the end
user's perspective that it is a single service
because it may involve telecommunications
components. (RePort to Congress, 1156, 58)
[Emphasis supplied by WorldCom]
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BellSouth argues that the complainants misinterpret the FCC's
decision. BellSouth points out that this passage is only
discussing whether or not ISPs should make universal service
contributions. That is true; but the passage is nevertheless as
significant an indication of how the FCC may view ISP traffic as
the passages BellSouth has cited.

In its brief, BellSouth claims that the FCC "specifically
repudiated" the two-part theory. BellSouth cites the FCC's Report
to Congress, CC Docket No., 96-45, April 10, 1998, '220. There the
FCC stated:

We make no determination here on the question
of whether competitive LECs that serve
Internet service providers (or Internet
service providers that have voluntarily become
competitive LECs) are entitled to reciprocal
compensation for terminating Internet traffic.
That issue« which is now before the [FCC),
does not tum on the status of the Internet

. 'd l' .sory;ce pr~~r a, a to csommun1~at1gn.

carr1er or 1nformat10n serY:J.ce pronder.
[emphasis supplied by BellSouth]

BellSouth claims that this means the FCC believes the
distinction is "mean] ngless in the context of the FCC's pending
reciprocal compeneation decision," The other parties point out,
however, that it is not at all clear what the FCC means in this
passage. It appears to us that the FCC is talking here about the
status of the provider, not about the severability of the
telecommunicationa service from the information service. Indeed,
in the same report, the FCC brought up the severability notion, as
discussed above.

BellSouth also argues that the severability theory is
contradicted by the FCC's description of Internet service in its
Non-Accounting Safeguards Order (Implementation of the Nori­
Accounting Safegnard8 of Sections 271 and 272 of the Communications
Act of 193', All lypended, First Report and Order and Further Notice
of Proposed Rulemaking, CC Docket No. 96-149 (released Dec. 24,
1996), note 291), where the FCC states:

The Internet is an interconnected global
network of thousands of interoperable packet­
switched networks that use a standard
protocol. , . to enable information exchange. An
end user may obtain access to the Internet
from an Internet service provider, by using
dial-up or dedicated access to connect to the
Internet service provider' s processor. The



ORDER NO. PSC-98-1216-FOF-TP
DOCKET NOS. 971478-TP, 980184-TP, 980495-TP, 980499-TP
PAGE 13

Internet service provider, in turn, connects
the end user to an Internet backbone provider
that carries traffic to and from other
Internet host sites.

BellSouth claims that the significance of this is that calls
to ISPs only transit through the ISP's local point of presence.
Thus, the call does not terminate there. In support of this
conclusion, BellSouth mentions several other services, such as
Asynchronou8 Transfer Mode (ATM) technology, that use packet
switching. BellSouth makes the point that the jurisdictional
nature of a call is not changed through the conversion from circuit
switching to packet switching.

BellSouth also discussed an example where an end user made a
long-distance call to access voice mail. In that case the call was
an interstate call, and the FCC found that it did not lose that
interstate character upon being forwarded to voice mail. Petition
for EmergencY Relief and Declaratory Ruling Filed by BellSouth
Corporation, 7 FCC Red 1619 (1992), aff'd, Georgia Public Service
commission y. FCC, 5 F.3d 1499 (11th Cir. 1993). We do not
comprehend BellSouth's point. By that logic, if a local call is
used to access an information service, it follows that the entir~

transmission would be local. In yet another case cited by
BellSouth, the FCC found that interstate foreign exchange service
was interstate service, and thus came under the FCC's jurisdiction.
New York Telephone Co. - -Exchange System Access Line Terminal Charge
for FX and CCSA Service, Memorandum Opinion and Order, 76 FCC 2d
349 (1980). Once again, it is difficult to discern BellSouth's
point. We do not find this line of argument at all persuasive.

BellSouth further argues that "[tJ he FCC has long held that
the jurisdiction of a call is determined DQt. by the physical
location of the co1llllW1i.cations facilities or the type of facilities
used, but by the nature of the traffic that flows over those
facilities.· This, too, is a perplexing argument in light of
BellSouth's claima that the distant location of the host accessed
over the Internet makes lSP traffic interstate, and that the nature
of ISP traffic as either telecommunications or information service
is irrelevant.

As mentioned above, witness Hendrix did admit that -the FCC
intended for ISP traffic to be 'treated' as local, regardless of
jurisdiction." He emphasized the word treated, and explained that
the FCC -did not say that the traffic was local but that the
traffic would be treated as local.-

FPSC Treatment
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BellSouth dismisses Commission Order No. 21815, issued
September 5, 1989, in Docket No. 880423-TP, Inyestigation into the
Statewide Offering of Acce.. to the Local Netwgrk for the Pu6Pose
of Providing Information Services, as an interim order. In that
order, the Commission found that end user access to information
service providers, which include Internet service providers, is by
local service. In the proceeding, BellSouth's own witness
testified that:

[C] onnections to the local exchange network
for the purpose of providing an information
service should be treated like any other local
exchange service. (Order 21815, p. 25)

The Commission agreed with BellSouth's witness. The Commission
also found that calle to ISPe should be viewed as jurisdictionally
intrastate local exchange calls terminating at an lSP' s location in
Florida. BellSouth's position, as stated in the Order, was that:

calle should continue to be viewed as local
exchange traffic terminating at the ESP's
[Enhanced Service Provider's] location.
Connectivity to a point out of state through
an ESP should not contaminate the local
exchange. (Order, p. 24) (ISPs are a subset of
ESPs. )

In this case, Witness Hendrix claimed that Order 21815 was
only an interim order that has now been overruled. He could not
identify any Commission order establishing a different policy; nor
could he specify the FCC order that supposedly overrules the
Florida Commission order. Further, and most importantly, BellSouth
admitted that this definition had not been changed at the time it
entered into its Agreements.

It is clear that the treatment of ISP traffic was an issue
long before the partiee' Agreement wae executed. We found, in
Order No. 21815, aa discussed above, that such traffic should be
treated a. local. Both WorldCom and BellSouth clearly were aware
of this decieion, and we presume that they considered it when they
entered into their Agreement.

Intent of Partie.

In determining what was the parties' intent when they executed
their contract, we may consider circumstances that existed at the
time the contract was entered into, and the subsequent actions of
the parties. As WorldCom argues in its brief, "the intent of the
parties is revealed not just by what is said, but by an analysis of
all the facts and circumstances surrounding the disputed issue.-
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In James v. Qulf Life Insur. CQ., 66 SQ.2d 62, 63 (Fla. 1953) the
FlQrida Supreme CQurt cited with favor CQntracts, 12 Am.Jur. § 250,
pages 791-93, as a general prQpQsitiQn cQncerning CQntract
CQnstructiQn in pertinent part as fQllows:

Agreements must receive a reasQnable
interpretatiQn, accQrding tQ the intentiQn Qf
the parties at the time Qf executing them, if
that intentiQn can be ascertained from their
language Where the language Qf an
agreement is cQntradictQry, Qbscure, Qr
ambiguous, Qr where its meaning is dQubtful,
SQ that it is susceptible Qf tWQ
CQnstructiQns, Qne Qf which makes it fair,
customary, and such as prudent men WQuid
naturally execute, while the Qther makes it
inequitable, unusual, Qr such as reasQnable
men would nQt be likely tQ enter intQ, the
interpretation which makes a rational and
probable agreement must be preferred ... An
interpretatiQn which is just tQ both parties
will be preferred tQ Qne which is unjust.

In the construction Qf a cQntract, the circumstances in existence
at the time the CQntract was made should be cQnsidered in
ascertaining the parties' intentiQn. Triple E Deye10Rment CQ. v,
Floridago1d Citrus Corp., 51 SQ.2d 435, 438, x:hsl. s1=. (Fla. 1951).
What a party did Qr omitted to dQ after the contract was made may
be prQper1y cQnsidered. Vans Agnew V. FQrt Myers Drainage Dist:,
69 F.2d 244, 246, x:hsl. den., (5th Cir.). CQurts may look to the
subsequent actiQn Qf the parties to determine the interpretatiQn
that they themselves place on the contractual language. Brown V,
Financial Service COG .. Intl., 489 F.2d 144, 151 (5th Cir.) citing
LaLqw V, COdomQ,' 101 SQ.2d 390 (Fla. 1958).

As noted above, Section 1,40 of the Agreement defines local
traffic. The definition appears to be carefully drawn. Local
traffic is said to be calls between two or more service users
bearing NPA-NXX deeignatione within the local calling area Qf the
incumbent LaC. It is explained that local traffic includes traffic
traditionally referred to as Mlocal calling- and as MEAS. - No
mention is made of rsp traffic. Therefore, nothing in Section 1.40
sets ISP traffic apart from local traffic. It is further explained
that all other traffic that originates and terminates between end
users within the LATA is toll traffic.

As evidence of its intent, BellSouth argues that the
interpretation of a contract must be Qne consistent with reaSQn,
probability, and the practical aspect of the transaction between
the parties: BellSouth contends that it was "economically
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irrational for it to have agreed to subject ISP traffic to payment
of re.ciprocal compensation." BellSouth claims it "had no rational
economic reason to have agreed to pay reciprocal compensation for
the ISP traffic, because ... such assent would have likely guaranteed
that BellSouth would lose money on every customer it serves who
subscribed to an ISP served by a complainant."

In an example provided by BellSouth, a BellSouth residential
customer subscribes to an ISP that is served by an ALEC. The
customer uses the Internet for two hours per day. This usage would
generate a reciprocal compensation payment to the ALEC of $36.00
per month, assuming a 1 cent per minute reciprocal compensation
rate. A Miami BellSouth customer pays $10.65 per month' for
residential service. Thus, BellSouth would pay $25.35 per month
more to the ALEC than it receives from its customer. BellSouth
claims that this unreasonable result is proof that it never
intended to include ISP traffic as local for reciprocal
compensation purposes.

Not all parties receive reciprocal compensation of 1 cent per
minute. The MCIm Agreement specifies a rate of $0.002 per minute,
not $0.01. In this case, using BellSouth's example, the total
reciprocal compensation would be $7.20. MClm points out in its
brief that the contract containing the $0.01 rate is one to which
BellSouth agreed. They argue that -[wlhether BellSouth agreed to
this rate because they mistakenly thought that a rate five times
higher than cost would give it some competitive advantage, or
whether BellSouth agreed to it without thinking at all, it is not
the commission's role to protect BellSouth from itself.-

In support of its position that ISP traffic was intended to be
treated as local in the Agreement, WorldCom points out that
BellSouth charges its own ISP customers local business line rates
for local telephone exchange service that enables the lSP's
customers within the local calling area to connect with the ISP by
means of a local call. Such calls are rated and billed as local,
not toll.

MClm also points out that BellSouth treats calls to ISPs that
are its customers as local calls. BellSouth also offers its own
lSP customers service out of its local exchange tariffs. MClm
asserts that while it treats its own customers one way, BellSouth
would have rsp customers of the ALECs treated differently.

Besides BellSouth' s treatment of its own ISP customers'
traffic, there is nothing in the parties' agreements that addresses
the practical aspect of how to measure the traffic. As TOO points
out in its brief, BellSouth failed to take any steps to develop a
tracking system to separately account for lSP traffic. The TOG
contract was entered into in July 1996, but BellSouth did not
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attempt to identify ISP traffic until Mayor June of 1997. If the
agreement did in fact exclude rsp traffic from the definition of
local traffic, and thus the reciprocal compensation provisions of
the agreement, it would be necessary to develop a tracking system.
The evidence indicates that the tracking system currently used by
BellSouth is based on identifying the seven-digit number associated
with an ISP. Absent that, as BellSouth witness Hendrix conceded,
BellSouth must rely on estimates.

Intermedia also points out in its brief that:

If ISP traffic is not local as Be11South
contend8, it would have been imperative for
the parties to develop a system to identify
and measure ISP traffic, because there is no
ready mechanism in place for tracking local
calls to rsps. The calls at issue are
commingled with all other local traffic and
are indistinguishable from other local calls.
If BellSouth intended to exclude traffic
terminated to ISPs from other local traffic,
it would have needed to develop a way to
measure traffic that distinguishes such calls
from all other types of local calls with long
holding times, such as calls to airlines and
hotel reservations, and banks. In fact, there
is no such agreed-upon system in place today.

This is perhaps the most telling aspect of the case.
BellSouth made no effort to separate out ISP traffic from its own
bills until the May-June 1997 time frame. Wor1dCom argues in its
brief that BellSouth's -lack of action is especially glaring given
Mr. Hendrix's acknowledgment that there are transport and
termination costs associated with calls terminating at an ISP.­
Prior to that time, Be11South may have paid some reciprocal
compensation for ISP traffic. Witness Hendrix admitted, ·We ~y
have paid some, I will not sit here and say that we did not pay
any. • The other parties made no effort to separate out ISP
traffic, and based an their position that the traffic should be
treated as local, this is as one woutd expect. In some cases the
contracts were entered into more than a year before this time
period.

It appears from the record that there was little, if any,
billing of reciprocal compensation by the ALECs until just before
BellSouth began to investigate the matter. It was the receipt of
the bills for considerable amounts of reciprocal compensation that
triggered BellSouth, s investigation of the matter, and its decision
to begin removing ISP traffic from its own bills. If these large
bills were never received, would Be11South have continued to bill
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the ALECs for reciprocal compensation on rsp traffic? There would
have been no reason for BellSouth to investigate, and therefore no
reason for them to start separating their own traffic. Under the
circumstances, we have difficulty concluding that the parties all
knew that rsp traffic was interstate, and should be separated out
before billing for reciprocal compensation on local traffic, as
BellSouth contends.

Impast on Competitign

The potential impact of BellSouth's actions on local
competition is perhaps the most egregious aspect of the case! As
witnes8 Hendrix testified, The Telecommunications Act of '1996
"establi.hed a reciprocal compensation mechani.S1Il to encourage local
competitign.- He argued that "The payment of reciprocal
compenaation for ISP traffic would impede local competition.- We
are more concerned with the adverse effect that BellSouth' s refusal

. to pay reciprocal compensation could have on competition. We agree.
with this assessment by TOG witness Kouroupa.:

As competition grows, the smaller, leaner
ALEC. may well win other market segments from
ILECs. If each time this occurs the ILEC,
with its greater resources overall, is able to
fabricate a dispute with ALECs out of whole
cloth and thus invoke costly regulatory
processes, local competition could be stymied
for many year•.

Cgnclusion

We think the question of whether ISP traffic is local or
interstate can be argued both ways. While it appears that the FCC
may believe Internet usage is an interstate service, it also
appears that it believes that it is not a telecommunications
service. The FCC itself see1lUl to be leaning toward the notion of
severability of the information service portion of an Internet call
from the telecomnnmi cations portion, which is often a local call.
Further, the FCC baa allowed rsps to purchase local service for
provision of Internet services, without ever ruling on the extent
to which the -local- characterization should apply. Indeed, as
recently as April, 1998, the FCC itself indicated that a decision
has DOl; been made as to whether or not reciprocal compensation
should apply. Thus, while there is some room for interpretation,
we believe the current law weighs in favor of treating the traffic
as local, regardless of jurisdiction,' for purposes of the
Inte:t"'CODnection Agreement. We also believe that the language of
the Agreement itself supports this view. We therefore conclude on
the baais of the plain language of the Agreement and of the
effective law at the the time the Agreement was executed, that the
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parties intended that calls originated by an end user of one and
terminated to an ISP of the other would be rated and billed as
local calls; else one would expect the definition of local calls in
the Agreement to set out an explicit exception.

Even if we assume for the sake of discussion that the parties'
agreements concerning reciprocal compensation can be said to be
ambiguous or susceptible of different meanings, the parties'
conduct at the time of, and subsequent to, the execution of the
Agreement indicates that they intended to treat ISP traffic as
local traffic. None of the parties singled ISP traffic out for
special treatment during their negotiations. BellSouth conqedes
that it rates the traffic of its own ISP customers as local
traffic. It would hardly be just for BellSouth to conduct itself
in this way while treating WorldCom differently. Moreover,
BellSouth made no attempt to separate out ISP traffic from its
bills to the ALECs until it decided it did not want to pay
reciprocal compensation for ISP traffic to the ALBCS. BellSouth' s
conduct subsequent to the Agreement was for a long time consistent
with the interpretation of Section 1.40 urged by WorldCom. A party
to a contract CaImot be permitted to impose unilaterally a
different meaning than the one shared by the parties at the time of
execution when it later becomes enlightened or discovers an
unintended consequence.

Be11South states in its brief that "the Commission must
consider the extant FCC orders, case law, and trade usage at the
time the parties negotiated and executed the Agreements." We
have. By its own standards, Be1lSouth is found wanting. The
preponderance of the evidence shows that Be1lSouth is required to
pay WorldCom reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to Wor1dCom for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the Wor1dCom and
Be1lSouth Florida Partial Interconnection Agreement. Traffic that
is terminated on a local dialed basis to Internet Service Providers
or Enhanced Service Providers should not be treated differently
from other local dialed traffic. We find that BellSouth must
compensate Wor1dCom according to the parties' interconnection
agreement, including interest, for the entire period the balance
owed is outstandi ng.

Tho TeleportlTaJ 'k'¢b nqricla-1e11'9'ztb Jsra nt

Local traffic is defined in Section 1.D. of the Agreement
between Be11South and TOG as:

any telephone call that originates and
terminates in the same LATA and is billed by
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the originating party as a local call,
including any call terminating in an exchange
outside of BellSouth's service area with
respect to which BellSouth has a local
interconnection arrangement with an
independent LEC, with which TOO is not
directly interconnected.

This Agreement was entered into by the parties on July 15,
1996, and was subsequently approved by the Conmdssion in Docket No.
960862-TP. Under TOO's prior Agreement with BellSouth, ISP traffic
was treated as local.

The TOG Agreement states in Section IV.B and part of I.C:

The delivery of local traffic between partiee
shall be reciprocal and compeneation will be
mutual according to the provisions of this
Agreement.

Each party will pay the other for terminating
ite local traffic on the other's network the
local interconnection rates as set forth in
Attachment B-1, incorporated herein by this
reference.

No exceptions have been made to the definition of local traffic to
exclude ISP traffic. The facts eurrounding this Agreement, and the
arguments made by the parties, are essentially the same as the
WorldCom Agreement, and we will not reiterate them here. Our
decision is the same. The preponderance of the evidence shows that
BellSouth is required to pay TOG reciprocal compeneation for the
transport and termination of telephone exchange service local
traffic that is handed off by BellSouth to TCP for termination with
telephone exchange eervice end users that are Internet Service
Providers or Enhanced Service Providers under the terms of the TOG
and BellSouth Florida Partial Interconnection Agreement. Traffic
that is terminated on a local dialed basis to Internet Service
Providers or Enhanced Service Providers should not be treated
differently fraaa other local dialed traffic. We find that
BellSouth muat ccmpenaate TOG according to the parties'
interconnection agreement, including interest, for the entire
period the balance owed is outstanding.

The Agreement between Mel and BellSouth defines local traffic
in Attachment IV, Subsection 2.2.1. That subsection reads as
follows:
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The parties shall bill each other reciprocal
compensation at the rates set forth for Local
Interconnection in this Agreement and the
Order of the FPSC. Local Traffic is defined
as any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
(BAS) exchange. The terms Exchange and BAS
exchanges are defined and specified in Section
A3 of BellSouth' s General Subscriber Service
Tariff.

MCl witness Martinez testified that no exception to the definition
of local traffic waa suggested by BellSouth. MCl argues in its
brief that -[iJf BellSouth wanted a particular exception to the
general definition of local traffic, it had an obligation to raise
it.-

The facts surrounding this Agreement, and the arguments made
by the parties, are essentially the same as the WorldCom Agreement,
and we will not reiterate them here. Our decision is the same.
The preponderance of the evidence shows that BellSouth is required
to pay MCl reciprocal compensation for the transport and
termination of telephone exchange service local traffic that is
handed off by BellSouth to MCl for termination with telephone
exchange service end users that are Internet Service Providers or
Enhanced Service Providers under the terms of the MCI and Bel1South
Florida Partial Interconnection Agreement. Traffic that is
terminated on a local dialed basis to Internet Service Providers or
Enhanced Service Providers should not be treated differently from
other local dialed traffic. We find that BellSouth must compensate
MCI according to the parties' interconnection agreement, including
interest, for the entire period the balance owed is outstanding.

". ;[pt;R 11 e - Be'1Jkmt:b IF Dt

The Agreement with lntermedia defines Local Traffic in Section
1(0) as:

any telephone call that originates in one
exchange and terminates in either the same
exchange, or a corresponding Extended Area
Service (EAS) exchange. The terms Exchange,
and BAS exchanges are defined and specified in
Section A3 of BellSouth's General Subscriber
Service Tariff. (TR 14~-143)

The portion regarding reciprocal compensation, Section IV(A)
states:
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The delivery of local traffic between the
parties shall be reciprocal and compensation
will be mutual according to the provisions of
this Agreement. (TR 143)

Section IV(B) states:

Each party will pay the other party for
terminating its local traffic on the other's
network the local interconnection rate. aa set
forth in Attachment B-1, by this reference
incorporated herein.

The evidence show. that no exceptions were made to the
definition of local traffic to exclude ISP traffic in the
Intermedia-BellSouth Agreement. The fact. surrounding this
Agreement, and the arguments made by the parties, are essentially
the same as the WorldCom Agreement, and we will not reiterate them
here. OUr decision i. the same. The preponderance of the evidence
shows that BellSouth is required to pay Intermedia reciprocal
compensation for the transport and termination of telephone
exchange service local traffic that is handed off by BellSouth to.
Intermedia for termination with telephone exchange service end
users that are Internet Service Providers or Enhanced Service
Providers under the terms of the Intermedia and BellSouth Florida
Partial Interconnection Agreement. Traffic that is terminated on
a local dialed basis to Internet Service Providers or Enhanced
Service Provider. should not be treated differently from other
local dialed traffic. We find that BellSouth must compensate
Intermdia according to' the parties' interconnection agreement,
including interest, for the entire period the balance owed is
outstanding.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that under
the terms of the parti•• ' Interconnection Agreement., BellSouth
Telecommunicationa, Inc:. i. required to pay Worldcom Technologies,
Inc. , Teleport COIIIIIlWlicati0D8 Group Inc. /TOO South Florida,
Intermedia CC"IIIImi cationa, Inc., and MCI Metro Acee.s Transmission
services, Inc:. , reciprocal compensation for the transport and
termination of telephone exchange service that is terminated with
end users that are Internet Service Providers or Enhanced Service
Providers. BellSouth Teleconaallnj cations, Inc. must compensate the
complainants according to the interconnection agreements, including
interest, for the entire period the balance owed i. outstanding.
It is further

ORDERED that these dockets shall be clo.ed.
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By ORDER of the Florida Public Service Commission this ~
Day of September, ~.

lsI Blanaa $, Bay6

BLANCA s. BAY6, Director
Division of Records and Reporting

This is a facsimile copy. A signed
copy of the order may be obtained by
calling 1-850-413-6770.

(SEAL)
.MCB

NOTICE OF FQRTHfJR fROCEEPIlfGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569 (1) , Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is available under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be ccmatrued to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought. .

Any party adversely affected by the Commission's final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconaideration with the Director, Division of
Recorda and Reporting, 2540 Shumard Oak Boulevard, Tallahassee,
Florida 32399-0850, within fifteen (15) days of the issuance of
this order in the form prescribed by Rule 25-22.060, Florida
Administrative Code; or 2) judicial review by the Florida SUpreme
Court in the caae of an electric, gas or telephone utility or the
First District Court of Appeal in the case of a water and/or
wastewater utility by filing a notice of appeal with the Director,
Division of Recorda and reporting and filing a copy of the notice
of appeal and the filing fee with the appropriate court. This
filing must be completed within thirty (30) days after the issuance
of this order, pursuant to Rule 9.110, Florida Rules of Appellate
Procedure. The notice of appeal must be in the form specified in
Rule 9.900(a), Florida Rules of Appellate Procedure.
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UNITED STATES DISTRJCf COURT
NORTHERN DISTRICT OF ILLINOIS

EASTERN DMSION

n..LINOIS BELL TELEPHONE
COMPANY d/bIa AMElUTECH
ILLINOIS,

WORLDCOM TECHNOLOGIES. INC.
.. r: a successor in interest to MFS
INTELENET OF n.LINOIS, INC.,
TELEPORT COMMUNICAnONS
GROUP INC., MCI
TELECOMMUNICATIONS
CORPORATION ad MCIMETR.O
ACCESS TRANSMISSION SERVICES.
INC., AT&T COMMUNICATIONS OF
ILLINOIS, INC., aDd FOCAL
COMMUNICATIONS CORPORATION

..

No. 98 C 1925
~:

JUDGE DAVID H. COARv.

Plaintiff.

and

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DAN MILLER. RTCHARD KOLHAUSER., )
RUTH KRETSL:HMER.. KARL )
MCDERMOTT. and BRENT BOHLEN. )
Commissioncrl ofthe Il1incris Commerce )
CommissiOD (In Their OfIicial Capacities )
and not IS Indiviciuals). )

)
)Defendantl.

MEMORANDUM OPINION AND ORDER

Plaintitr1lliDois Bell Telephone Co. dlb/a1 Amcriteeh Dlinois. r'Ammteebj has filed the

instant suit cbaIlenging the Illinois Commerce Commission's ('1CC' or "the Commission;
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detcnnination that Internet calls are ulocal traffic" as defined by Interconnection Agreements

between Ameritech and several ofthe defendants, and therefore subject to reciprocal compensation.

Ameriteeh contends that the ICC's decision violates the Telecommunications Act of 1996. A

hearing on the merits of the case was held by this court on June 2S, 1998. As set forth in this

Memorandum Opinion and Order, this court upholds the ICC's decision.

I. PR.OCEDURAL HISTORY

In 1996, plaintiff Ameriteeb entered into negofiatioDS for separate Interconnection

Agreements with five ofthe defendants in this case. Teleport Communications GroUP. IDe. ,"TeG"),

WorldCom Technologies. Inc. ("WorldCam"), MCI Telecommunications Corporation and

MCIMetro Access Transmission Services, Inc. ('"MCrj, AT&T Communications ofDlinois, Inc.

("AT&1"j, and Focal Communieatio~ Corporation ("Fourj (collectively the "Carrier.

defendants"). (CampI.116.) In 1996 and 1997 each ofthe Agreements was approved by the Ilunois .

Commerce Commission ("ICC' or '"theCommissionj. On September 8, 1997. one ofthe Carrier

defendants, TeO, filed a complaintagainst Ammteeh alleging that Ameritech had violated the tenns

of its Interconnection Agreement by refusing to pay TeG reciprocal compensation for local calls

originated by end users on Ameriteeh Dunais' network and tcnninated to Internet Service Providers

("ISPs") on TCG's netWork. (Order at 2.) On October 9 and 10, 1997, WorldCom and MCI filed

similar complaints against Amcriteeh. and the thr= cases were consolidated on November 4, 1997.

(Order at 2.) Subsequently, petitions to intervene were granted as to Focal, AT&T, and others.

(Order at 2.)

On March II, 1998, the ICC entered an Order incorporating factual findings regardin& the

Carrier defendants' complaints and concluding that Ameritech bad violated its Interconnection

2..
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Agreements. On Marth 27, 1998, Amcritec:b filed the instant suit against the Carrierdefenc1ants and

the Commissionerofthe Illinois Commerce Commission ('ihe Commissioners") seekini review in

federal l:ourt orthe ICC's March 11 Orderpursuant to Section 2S2(c)(6) ofthe Telecommunications

Att of 1996 and 28 US.C. § 1331. Ameritcch's five-count con'lJ'laint alleles that the ICC's order

is contrmY to goveminS federal law.I As relief', Ameritech requests this court to declaret~ the term
•

"local traffic" as used in the Agreements does not iJlclude Internet ISP calls, declare that the ISP

calls are not subject to the payment ofreciprocal compensation, and issue an injunction against the

enforcement orthe ICC's order.

Amcritcch also filed a motion for stay ofthe ICC's order pending review. On May 1, 1998.

this court issued a stay of the Order pendinS expeditecl review of the case on the merits. The

defendant Commissioners have filed twQ !D0tians to dismiss the plaintiff's complaint Due to the

. expedited nature oftbis proceeding. the Commissioners' motions are not yet fUlly briefed, and will

therefore be reviewed in a subsequent decision oCthis court. At this court's suggestion, the instant

Opinion and Order are without prejudice to the Commissioners' positions raised in the motions to

dismiss.

I Count I alleses that the Commission's interpretation of the Agreements is erroneous as
a matter of law bec·nsc, pursuant to the Agreement. the Internet ISP calls are switched exchange
access service. (CompL" 40-45.) Count nalleps that the ICC order is contrary to'controlliDS
FCC orders which hold that Intcmct ISP calls are exchange access ttaffic. (Campi."46-5 I.) Count
In alleaes that the ICC's order violates controlling federal law which assigns authority over
interstate communications to the FCC. (CampI." 52-56.) Count IV alleges that the ICC order
violates sections 2S1(b)(5), 252(d)(2), and 251(&) of the 1996 Act. (CampI." 57-62.) Finally,
Count V alleaes that the ICC order must be set aide under nliDois law. (CompL" 63-4.) Not all
ofthe counts alleged in the complaint were presented to this court in the final briefing on the ments.

3
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n. BACKGROUND

A. THE TELEcoMMUN1CAnoNS Ac:r OF 1996

The Telecommunications Act of 1996. Pub. L. 104-104, 110 Stat. 56 (1996) (codified as

unended in scattem1sections of Title 47 of the United States Code) (hereinafter "the Act" or

"TelecommunicatiODS Acti. is intended to foster competition in local telephone service.:. The Act,

which amends the Commun.ications AJ:,t of 1934, works to open I&all telecommunications markets

thr.ough a prcH:Ompetitive, dereJulatory naticmal policy fraftlework." In Ie Access Charge Reform

Price Cap PerformanceReview for Local ExchangeCarriers, CC Dockets 96-262 et aI., ThirdReport

and Order. 11 F.e.e. Red. 21354, , 2 (Dec. 24, 1996) (heft:inafter -r'Oird Report and Order''). See

generally Mer TelecgmmamicatioN Corp. v. Bel1sguth Telecommunications. Nos. 97 C 2225. 97

C 4096, 97 C 0886, 97 C 8285, 1998 WL 146678. at "1·2 (N.D. Ill. March 31, 1998); GTE South.. -
Inc. v. Morrison- It" 957 F. Supp. 800,801·02 (E.D. Va. 1997). The Mt preempts state and local

barriers to market entry and requires new entrants into local telecommunication markets to be

provided with access to telephone networks and services on "rates, terms, and conditions that are

just. reasonable, and non-discriminatory." 47 U.S.C. § 251(c)(2)(O) (1998).

Under Sections 2S1 aDd 2S2 oflhe Act, incwnbent Local Exchange Camers ("LECs'') and

tel~ommunicationcuriers have the duty to negotiate in good faith the tenns and conditions of

agreements regarding facilities access) interconnection, resale of services, and other atTaDgements

contemplated by the Act sa~ §§ 251(c), 252. Section 252 provides that parties may enter into

agreements either voluntarily 01' through arbitration with a state public utility commission. If the

panics are unable to reach an agreement voluntarily, either party may petition the state public utility

commission for arbitration. S= isl § 2S2(b)(l). A final interconnection agreement, whether

4
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negotiated or arbitrated. is reviewed by the state commission in order t~ detennine whether it

complies with the Act. See id. § 252(e)(l).

The Act further provides that my party that is "aggrieved" has the right to bring an action

-in federal court to cbaUenge the terms ~f the interconnection agreement: "In any case in which a

State commission makes • detc:rmi:nation under this section, any party aggrieved by such
..

determination may brina an action in an appropriate Federal district court to determine whether the

a~ent or statemem meets the requiranents ofsection ~O, ofthis title and this section," 1sL. §

2S2(e)(6). Courts have found that review by the federal courts unclcr Section 2S2(e)(6) of the Act

extends to '"the various decisions made by [stare commissions] throughout the arbitration period

which later became part ofthe qn:em.ent ..." GTE Sguth, 957 F. Supp. at 804.

B. STANDARD OP R5vIEW

The Telecommunications Act does not explicitlystate the stmdan1 that federal districtcourts

should apply when reviewing the decision ofa state commission. The Supreme Court has held that

in situations "where Congress has simply provided for review, without setting forth the standards

to be used or the procedures to be followed ... consideration is to be confined to the administrative

record and ... no de novp proceeding may be beld." United Stites v. Carlo Bianchi & Co., 373 U.S.

709, ns, 83 S. Ct. 1409, 1413 (1963) (citations omitted). Accordingly, review in the instant case

is limited to the administrative record. m.~. U.S, Wcst Communications. Inc, v. MFS Inretcoet.

Inc., No. C97-222WD, Slip Cp. at 3 (W.D. Wash. Jan. 7, 1998).

Courts thathave examined thestandard to be: applied inappeals from statecommissions have

found that the languap of Section 252(c)(6) clearly limits a court's jurisdiction to determining

whetherthe agreementmee!S the requirements offederal law, inparticular. the Telecommunications

s
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Act. ~. "-L. SQuthwestern Ben Tel. Co, y, Public Uti!' Carom 'n. No. 9~ CA 043, Slip Cp. at 9

(W.O. Tex. June 16, 1998) (citing GTE Ngabwest Inc. y. Hamilton. 971 F. Supp. 1350. 1354 (D.

Or. 1997». District courts reviewing decisions oCstate COmmiSSIOns agree that the commissions'

interpretations offeelerallaw~reviewed de noYD, while all other issues, including factual fmdings,

are reviewed with substmtial dcfer=ce. ~~.Soutbwestcm Bell. No. 98 CA 043 at 10-11;~

West Communiutigns.lnc. y. MFS WoUnet. Inc" No. C 97-222WD (W,D. Wash. Jan. " 1998);

crt;E South, 951 F. Supp. at 804; U.S. West Ccnummicatiqns, Inc" v, Hix. 986 F. Supp. 13. 17 (0.

Colo. 1997); AT&T COmmuNS,tjOQS gfCalifomiL Inc. v. Pacifi; Bell, No. C 91-0080, 1998 WL

246652, at -3 (N.D. Cal. May 11. 1998). Courts have n:asoned that such a standard furthers the

goals of the Telecommunications Act because state commissions have "little or no expenise in

implementing fedcrallaws and policies aDd do DOt have the nationwide perspective characteristic. .
of il federal agency." HiI, 986 F. Supp. at 17.

This court agrees with the rcasoml1l orthe above-cited district courts regarding the standard

of review for actions brought under the Telecommunications Act In this two-tiered system of

review, the court must first address whether the state commission's action in reviewing the

interconnection agreements was procedurally and substantively in compliance with the Act and its

regulations. ~ Southwestern Bell, No. 98 CA 043 at 10. If the court finds that the decision is

consistent with federal law. the COUlt must next determine whether the decision was arbitrary,

capricious, or not supported by substantial evidence. Id. at 1()'11. "Generally. an agency decision

will be considered nitruy and capricious if the agency had relied on factors which Congress had

not intended it to consider. entin:ly failed to consideran imponant aspect ofthe problem. offered an

explanation for its decision that nms counter to the evidence before the agency, or is so imJ'lausible

6



that it could not be ascribed to a difference in view or the l'roduet of agency expertise." Hil. 986

F. Supp. at 18 (citing Frimdsoftbe Bow v. Thompsgn. 124 F.3d 1210. 1215 (lOth Cir. 1997».

III. ANALYSIS

-
The case at bar is an issue offirst impressiou for this court. Althoqh one other district court.

Southwem:m Bell Tet Co. v. Public Util, Commln. No. 98 CA 043, Slip Cp. at 14-25 ~.D. Tex .
.

June 16
1

1998) (holding that calli to an ISP are "local trafiic"lIJd therefore eligible for reciprocal

corppcnsation).l mel state commissions in 19 state&, (CmiIIr Der.II Ex. 6). have determined that

LEesmustproviclc reciprocal compensation for calls to the Internet, no federal court in the Seventh

Circuit bas yet to an5WCI' this question.

This case involves the arcane regu1atmy and comractual question of the appropriate

compensation for LECs that terminate Internet traffic. Amcritceh arpes that such calls arc properly

c~assified as "'intent&tetl
) exchange access calls and therefore no reciproca1 compensation should

apply. The Carrier defendants and the Commissioners'argue that suchcalls are Mlocal" and therefore

require reciprocal compensation under the terms ofthe Interconnection Agreements. Some review

ofrelevant tenninology and technology is l:~eful for understanding the issue at bar. in particular. the

1 Another federal district court found, in reviewing an agreement approved by the
Washington Utilities and TrmsportatioD Commission, that the state commission had not acted
arbitrarily or capriciously in "deciding not to change the current treatment ofESP call termination
from reciprocal compensation to special access fee," U.S. West Communications. Ine. v, MFS
lntelenet. Inc.. No. C9'7-222\VD. Slip Op. at 8 (W.O. Wash. Jan. 6. 1998) ("'ESPs" refers to
"Enhanced Service Providers," which include Internet Service Providers.).

) The Federal Communications Commission hu determined that interstate
tclc:commWlications occur ''when the communication or transmission originate. in any statc,
territory, possession ofthe United States, or the District ofColumbiaand terminates in another state,
territory', possession. or the District of Columbia." In Ie Federal-State Joint Board on UniverSl

'Smjce. FCC 98-67, Report to Congress. CC Docket No. 96-45.1112 (April 10, 1998).
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billing procedures for local mel 10Dg distance calls, as weU as the growing phenomenon of the

Internet and Internet Service Providers.

A. REClPR.OCAL CoMPENS'"nON

-Section 25 I(b)(S) oftbe TclecoiiDDunieatioDS At:t provides that all LECs have a "duty to

establish reciprocal compcmation mangemems for the transport and termination of
..

telecommunications." The corresponding regulations define ''reciprocal'' compensation as an

"~gementbetween two carriers ... in which each ofthe t.wo carriers receives compensation from

the other carrier for the transport and termination on each carrier's network facilities of local

telecommunications traffic that originates on the netwow facilities ofthe other carrier," 47 C.F.R.

. § 51.70l(e) (1998). The reciprocal compcrssation system functions in the following mamter: a local

caller paya charges to her LEC which originates the call. In tum. the originating canier mu~

compensate the termiDatins LEC for completin. the call. Sa In the Maner ofImplementation of·

the Local Competitign Pmyisjpns in tbe TelecommunicatioDs Act of1996. CC Dockets 96-98 et aI.,

First Rcpon and Order. II F.C.C. Red. 15499,' 1034 (Aug. 8.1996) (hereinafter"First Regon and

~.).

Reciprocal compensation applies only 10 local telecommunications traffic." 47 C.F.R. §

51.101(a) (1998). Local telecommunications traffic is defined as traffic that "originates and

tenninatcs within. local savice area established by the state commission." lJL § 51.701 (b)(I).

Ammtech argues that Internet calls Me not properly classified as "local" calls under the

Interconnection Agreements at issue. Therefore. according to Ameritech. payment of reciprotal

compensation is improper.

8
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B. ACCESS CHARGES

~.,.

:'If'~-

____.-:-..;.;;:i.~,L:it:=',.5::=Fi51i14iP·-iiii1+__i>:3l..........'r· "),.' -

IIAccess cbarp:s" are the fees that long distance caniers, known as interexchange carriers

(IIIXCs", pay to LEes for ccmnectinI the end user to the long distance camer. "Access charges

were developed to address a situation in which thtce earners - typically, the originating LEC, the

IXC, and the terminatinS LEC - collaborate to complete a lonS.clistanee call.II Fiat 'CROft and- .
~, 1034. Typically. the long-distaDce carrierwill pay both tbc terminating and originating LEC

an ~cess charge. The service provided bytbe LECs is blowtn as lIexchaDp access." The t996 Act

defines "exchange access" as "the offering ofaccess to telephone exchange services or f.cilities for

'he purpose of the orilination or termiution of telcpboilc toU services.... 47 U.S.C. § lS3(16)

(1998).'

C. THE INTERNET

liThe Intemet is an intemational network ofinu:rccmnccted computers...• [which] enablers]

tens of millions of people to communicate with one another and to access vast ~ounts of

infonnation from around the world. The Internet is a unique and wholly new medium ofworldwide

human communication." Reno v American Civil Liberties Union. U.S. -, -, 117 S. Ct. 2329,

2334 (1997) llootnole and intcmal citation omitted). The Internet functions by splitting up

information into small chunks or "packets" that "are individually routed through the most efficient

path to their destination . . ." In re Fecim1-Statc loint Board on Universal Service, FCC 98-67,

Report to Congress, CC Docket No. 96-45 (April 1O. 1998) at164 (hereinafter "Univeryl Service

4 "'Telephone loll service" is defined by the act IS "telephone servicc between stations in
different exchange areas for which there IS made a Sepllate charge DOl included in contracts with
subscribers for exchange service." 47 U.S.C. § 153 (48) (1998).
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Repon"). Despite the growing importance of the Internet in worldwide communications. U[tJhe

major components oflhe [Tel~ommunieationsAct] have nothing to do with the Internet." RmQ,--

U.S. at - • 117 S. Ct. at 2338.

D. INnRNET SER.VICE PROVlDEJlS

An Internet Service Provider ("1SP") is an entity that provides its customers the ability to

-obtain on-line information through the lntemet by communicating with web sites. ISPs function by

combining "computer processing information storage. ~tocol conversion, and routing with

transmission to enable users to access Internet content and services.II Universal Smice Renort, 63.

If an ISP is in a local calling area, the ISP customer diali a Icven-digit number to access the ISP

facility and is generally charged a flat fcc for the ISP usaae l in addition to the corresponding local

fee rate for the call to the ISP.5 Among the services offered to many subscribers to the Internet are

electronic mail. file transfers, Internet Relay Chat, and the ability to browse and publish on the

World Wide Web. S=. u... AmeriCJJl Civil Liberties Unipn v. Reno. 929 F. Supp. 824 (£.0. Pa..

1996), ifi:d. Reno v. American Civil Liberties Union. -- U.S. -. 117 S. Ct. 2329 (1997).

ISPs have been cxcmpteei from paying u aecess charges" to LECs (or connecting them to the

end user. Third Report and Order' 288. In 1983, the FCC clwifiec11SPs as "end users" rather than

5 Typically. when an iDdividual calls the Internet the call is routed to a "dial-insite.to "asmall
physical location (a phone closet for inst3.nCe) that contains the electronic equipment needed to
accept modem calla and connect them to" the Internet Haran Craig Rashes. The Impact of the
Telecommunication Competition and the Telecommunications Act of 1996 on Internet Service
Providm. 16 Temp. Envtl. L. " Tech. I. 49, 69 (1997) (intemaJ citations and footnote omined.)
"Eaeb InternetService Providcrmayplace anywhere &om one or two to thousands of'incoming lines
and modems in the same location. An Internet Service Providers' equipment at local dial-in sites
consists ofbanks or pools ofmodc::ms conficurcd in multi-line hunt groups, with one lead number
serving as a central number to receive calls. It liL.
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as "earners" for purposes olthe access cbarge rules. hi As a result oClhis ~ecision, ISPs purchase:

services from LEes "underthe same inuutate tariffs available to end users, by paying business line

rates and the appropriate subscriber line charge, rather than interstate access rates," IsL' 285. In a

1996 Order reviewing the 1983 "exemption" decision, the FCC "tentatively concluderd] that the

currentpricing structure should nat be changedso long IS the existing access charge JYSteI!' remains

in place:' ~, 288.

E. IELECOMMUNlCAnoNS vs.1NFoRMAnoN SERVICES "i-

TbeFCChurepeatedlymadeitclearthat"telecommunieations"and"in!ormationserviccs"

.
are "mutually exclusive" categories. Universal Seryice Rlpprt, S9. See also isL.157 CU[W]e find

strong support in the text and legislative history ofthe 1996 Act for the view that Congress intended

'telecommunications service' and 'iDf'~ation service' to refer to separate categories ofservices.")

According to the FCC, such 1ft interpretation is ..the most faithful to both the 1996 Act aDd the

policy goals ofcompetition. deregu1ation. and univezU1 service." lsL. 'S9. The distinction drawn

by the FCC min'ors the definitions of'"telecommunieations" and "infonnation services" in the Act.

"Information service" is defined by the Telecommunications Act as ·'the offeriDg ofa capability for

genentinJ, a.cquiriq, storing. traDsformin& processiDl, retrieving, utilizing. or making available

information via telecommUDicaticms, and includes electronic publishing, but does not include any

use ofany such capability for themanagemcnt, control. oroperation ofa telecommunications system

or the management of • telecommunications service," 47 U.S.C. § 1S3(20) (1998).

',.elecormnunieatioDS,., however, is defined by the Act IS ''the tnnsmission. between or lJIlong

points specified by the user, ofinfonnation ofthe user's choosing. without change in the form or

content of the information as sent and received." 1d. § 153(43).
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Following the definitions in the Act, the FCC has found that the key dIstinction between

telecommunications and woftnation selViccs ruts on the functional nature orme end user offering.

Universal SRYice Report" S9, 86. ·'[I]fthe user can receive nothing more than pure transmission.

-
the service is telecommunications service. If the user can receive enhanced functionality. such as

manipulation ofinformation and interaction with stored clara, the service is an informatio~ service."

l!i'll 59.

Applying these definitions, the FCC has detenninect:that Internet services are "infonnation

serviccs" and not ·'telecommunications.It S=.U.Univergl Scryice Report" 66 ("Internet service

providers themselves provide information services, not telecomnumications . ."); ld.. 1 80 ("The

provision of Internet access service ... is appropriately classed IS 111 'information service. '''); IlL

~ 81 ("Internetaccess providcr[a] ... areappropriately classified IS informationservice providers.j.

There may be some rare instances. however, when the services provided by the Internet are

actually telecommunications. For example, the FCC indicated in its recent report that "phone-to-

phone telephony't6 1acks the characteristics ofinfonnation services. and could actually be classified

as telecommunications services. hl189. However, the FCC reserved making any final lUling on

the subject until a more complete record is established. ~ UL' 90. Sec generally &oben M.

6 In phone-to-pbcme telepbony. lithe customer places a call over the public switched
telephone netWork to a gateway, which returns a second dial tone. and the signaling information
necessary to complete the call is conveyed to the ptcway using standard in-band (i.e., DMTF)
signals on an overdial basis. The customer's voice Of fax signal is sent to the gateway in
unproccssed fonn (that is, not compressed and packetized). The service provider compresses and
pa.cketizc:s the sipalat the gateway, transmits it via IP to a gateway in a different local exchange,
reverses the processing at the terminating gateway and sends the signal out over the public switched
telephone network in analog, or uncompresacd digital, unpacketized fonn.·' Universal Sendee
Rrmon, 84, n. 177.
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Frieden. Dialjng £PI Dollm: Should the FCC Regulate Internet Telephony?, 23 RutaeB Coml3uters

& Tech. L.1. 47 (1997) (discuSsing the various policy issues that may arise &om the development

of Internet telephony).

F. THE 1NT!IlCONNEC'nON AOREEMENTS

At the heart of this clispute are the InlerCOllDeCtion Apecments which were entered into- .
between Amcri1eCh and the various Camer defendants. All oftbe Apeements provide that Hlocal

traffic" which terminates on the "other Party's network"'il·eligible far reciprocal compensation.
-

Specifically, the Agreements state that:

Reciprocal Compcusation applies for trmsport iDeS tenDiDation of Local Traffic
billable by Ameriteeh or [the Carrier defendlJ't] which a Telephone Exchanae
ServiceCustmucroriginates on Ameritec:h'1 or[theCarrierDef.eadent's] netWork for .
termination on the other Party's network.

(MFS § 5.8.1; TCG § 5.6.1; Mel § 4.7.hAT&T § 5.7.1; Focal § 5.8.1.) The Agreements define

Ulocal traffic" as "local service area calls as defined by the Commission." (TeG § 1.43), or as:

a caU which is fifteen (IS) miles or less IS calculated by using the V&H coordinates
of the originating NXX mel the V cit H cooniinates of the terminating NXX, or as
otherwise determined by the FCC or Commission for putlJoses of Reciprocal
Compensation; pmyideci that inno event shall a Local Traffic call be less than fifteen
(1S) miles as so calculated

(MFS § 1.38; Met § 1.2; AT&T § 1.2; Focal § 1.46.) (emphasis in orilinal). The Agreements

further provide that "switched exchange access servicc" is not eligible for reciprocal compensation.

(MFS § 5.8.3; TeO § 5.6.2.~ MCI § 4.7.2; AT&T § 4.7.2; Focal § 5.8.2). SwitChed exchange access

servicc" is defined in tbe Agr=ments u ~e offering of transmission or switching services to

Telecommunications Carriers for the pUJ1'Ose of the origination or termination ofTelephone Toll

Service," which includes lipeature Group A, Feature Group B, Feature Group 0, 8001888 access. and

13



900 access and their successors or similarSwitched Exchange Access services." (MFS § 1.56~ TeG

§ 1.65; MCI sch. 1.2; AT&T SCh. 1.2; Focal § 1.66.)

The parties do not conteDd that the Agreements specifically classify the Internet as either

local traffic orexc~geaccess service. Indeecl. this court could not find an express reference to the

Internet in the various Intereomcetion Agreements.

G. THE COMMJSSION'S DECISION

The Commission's Order r.oncludcs that Ame.fiteeh Illinois must pay reciprocal

compensation to the Carner defendants with respect to calls placed by AmeriteCh Illinois·customers

through the Intem.et via ISPs who are customers of the Carrier defendmts.7 In its decision. the

Commission first reviewed the procedural histozy ofthe case aDd the positions ofthcparties. (Order

7 The Order states in the pertinent part:

IT IS THEREFORE ORDERED that the interpretation of the mten:onnectiQn
agreements made in this order shall be effective from the dates of those
interconnection agreements and that Ameritech Illinois shall henceforth pay each or
the complainants all cbarps for reciprocal compensation for all calls which are
within 14 miles and iN that traffic that is billable IS local from its customers to ISPs
that arc the customers of the complainants. Similarly, each competitive local
exchange carrier shall pay Ameritech minais for all charges for reciprocal
compensation fur traffic that is billable as local from its customers to the ISPs that
·are customers ofAmeritech nlinois.

IT IS FURTHER. ORDERED that within five business days of entry of this Order.
Amcritech Dlinois shall pay each of the competitive local exchqe carriers all
reciprocal compeDl&tion charges which have been withheld. with interest at the
statulOtyrate. To the extend Ameriteeh Illinois billed the competitive local exchange
carriers for reciprocal compensation and then later provided them with credits on
their bills for ISP traffic, it shall resubmit bills to the compatitive local exchange
carriers for the credited amounts.

(Order at 16.)
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at 1.10.) The Commission then presents a four-page analysis of the relevant facts and ~aw for

reaching its decision that reciprocal compensation applies to Internet calls.

The Commission's first~ for its decision is baed on the lanJuap ofthe Agreements

themselves. The Interconnection Agreements .state·that reciprocal compensation applies "for

tranSP0n and tennination ofLoca1 Traffic billtlble by Ameriteeh [or the Cmier defen~t]which
.

a Telephone Exchange Service Customer origin·tes 011 Amcriteeb's [or the Cmier Defendant's]

netWOrk for termination on the other Party's line." (MFS §:1.1; TCG§ 5.6.1; Mel §4.7.1; AT&T

§ 5.7.1 ; Focal § 5.8.1)(emphasis added). According to the Commission, the "billable" language in

theA~ents "uNmbiguouslyprovide[s] tbatreciproca1 Compeasationis applicable to local traffic

billable by Ameriteeh." (Order at 11.) ReascmiDg that Ameriteeh cbarps end users local service

charges when completing calls that terminate at a competitor's ISP customer, the Commission
.

concluded that~ plain reading" of the billable language necessitates reciprocal compensation

charges for ISP calls. (Order at 11.)

The second rationale employed by the Commission is apin dependent on the language of

the A&r=ements. Specifically, theAJreem:.::.tsprovide that reciprocal compensation applies for calls

terminDtedon the otherparty's line. (MFS § 5.8.1; TeG§ 5.6.1; Mel §4.7.1; AT&T § 5.7.1; Focal

§ 5.S.l) The Commission found that • call to an ISP termilUJles at the ISP before it is connected to

the Internet. (Order at 11.) The Commluion was persuaded by the Cattier defendants' definition

ofindustry practice, in which call termination "occurswhen a call connection is established between

the caller and the telephone exchange service to which the dialed telephone number is assigned. and

answer supervision is rctumcd." (Order at 11, citing WorldCom Ex. 1.0 at 7.) Accordinl to the

Commission, "tcnainaticm" in the context of the Agreements does not mean that the call ends.

15
..

c ,_" _



-.... ... ......

(Order at 11.) The Commission's view of termination of the call leads to the conclusion that such

calls are correctly classified as local calls under the Asrecments.

In the final pan ofthe Commission's analysis. it rejected the argument made by Amentech

-
that a call's distance must be.determined on 111 uend_teHnd" basis. that is, from the end user to the

web site. Such a reading would be an "outdated conception ofthe telecommunications network" and

.
would be inconsistent with the Act anc1·~e FCC's own decWons." (Order at 11-12.) In a rather

c0!1fusing explanation of this point. the Commission statc:s that Internet calls are unlike Feature

Group A (UFGA") calls, which are classified in the Agreements as Uswitehed access service." FGA

calls are long distance calls that end users initiate by (H:.!i..,2 a local seven-digit number. When the

user dial. the local number, she is connected to the interexchange carrier's toll switch which gives

the user a second dial tone, at which point the user dials a long distance number. Althoug~

Ameritecb argued that FGA calls are functionally identical to Internet ISP calls, the Commission

found that such calls are distinguishable because FGA'calls undeniably involve telecommunications

traffie with the end user to which the call is terminated. In contrast. Intemet calls involve what the

FCC has found to be "information services" aftc:rthe call is tenninated to th~ ISP. ··Based on these

critical distinctions [between telecommunication traffic and infonnation service] thc FCC has

detennined that ISP traffic is not an exchange access servicc, but rather. ISPs should be treatee:i as

'end users.·.. {Order at 12.} (emphasis in the original).

H. FCC R.1n.JNos

This court's role in reviewing the ICC's decision requires that it examine the court's

intetl'fCtation of federal law de novo. ~ discussion, JIm!!, Part II.B. Examining the FCC's

interpretation ofthe relevant issue is therefore necessary because ifthis court finds that the FCC has
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-
a reasonable and consistently held interpretation of the applicable law, those Nlings would be

entitled to substantial deferenCe. cr. ArkWIS v. Oklahoma, S03 U.S. 91, 110. 112 S. Ct. 1046.

1059 (1992); Chmpn. U.S.A" Inc, v, Natural R;SQute;s Defense CQunciJ.lnc.. 467 U.S, 837, 104

-
S. CL"2778 (1984). Sec also HomemikcoNgrtb ShQR·-Inc· v, Bowen, 832 F.2d 408. 411 (7th Cir.

1987) C'An &leney's constrUCtion of its own regulation binds a court in all but extraordinary

-
cases.}; United Statg y. BgterHgltharc egrp.. 901 f.2d 1401. 1407 (7th Ca. 1990) (finding that

a CC?urt must give put deference to agency'. intapretatiODJ Qfits own regulations).

After reviewing relevant FCC precedent, this court finds that the FCC has not reached a

,::ohenmt decision on lbe issue ofme compensaJion ofLECs providmalntemet access, This result

is due, in Part. to the fact that the Inte:met. IS a relatively new development to the

telecommunications world. presents unique quesUODS that have not previously been addressed by.

FCC decisions and policy. For example, the FCC recently initiated. Notice of Inquiry seeking

comments on the effect of the Internet and other inf'onnation services on the telephone network,

noting that the Internet creates perplexing policy issues:

[T]he development ofthe Internet and other information services raise many critical
question!l= that go beyond the interstate access tharge system that is the subject Qfthis
proceeGll1i. Ultimately, tbcac questions concem no less than the futute oflhe public
switched telephone network in a world ofdigitalization and growing importance of
data technologies. Our existing NIcs have been designed for traditional
circuit-switched voice netWOtks. and thus may hinder the development ofemerJing
packet-switched data Detworb. To avoid this result. we must identify what FCC
policies would best facilitate the development ofthe high-bandwidth data networks
ofthe fut\n. while preserving efficient incentives for investment and imlavation in
the underlying voice network. In panicular. better empirical data are needed before
we can make informed judgmezus in this area.

Third R.eport and Order' 311.
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This court's determination that no clear role on the issue exists is confirmed by the fact that

on June 20, 1997, the FCC expedited considerallon ofa request for clarification ofits Nics from the

Association for Local Te1ecommunications. The issue under review is identical to the issue at bar:

whether LECs are-entitled to reciprocal compensatlon pursuant to section 2S1(b) of the

Telecommunications Act for traDlponand terminationoltraffic to LECs that are information service

providers.~Pleading CYcle Established for Comments QD Rogupt by ALTS fpr Clarificition of

the Commission's Rules Reprdinl Reciprocal Comp~on far Joroon.tion Service Erovider

Traffic. Public Notice, FCC Common Carrier Bureau/CPD 97-30,12 F.e.C. Red. 97ts (July 2,

1997). Thus, the precise issue under review in the instant case is currently being decided by the

FCC. As ofthe date of this Memorandum Order and Opinion. the issue has not been resolved. See

also Memorandum olthe Fcdcra1 Communications Commission as Amicus Curiae, Mem. at 2, June

29, 1998, filed in Southwestern BelL No. 98 CA 043 (stating that the issue ofthc rights orLECs to

receive reciprocal compensation is "pCDding before the FCC in an administrazive proceeding and

remains unresolved). Any lUling by the FCC on that issue will no doubt affect future dealings

berween the parties on the instant case.

The Carrier defendants and the Commissioners argue that recipZ'OQl compensation applies

only to telccommunicatious. and., therefore. the fact that ISPs generally do not provide

telecommunications necessitates a finding that reciprocal compensation must be paid to the

tenninating LEe, Amcritech rcspon~ however, that such argument is a red herrina. Amcritcch

relies heavily on the FCC's statement in its 1998 Universal Service Report that the issue: of

reciprocal compensation docs not "tum on" on the: telccommunicatioos/infonnation service

distinction:

18
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We make no determination here on the question ofwhether competitive LEes that
serve Internet service providers (or Internet service providers that have volunwily
become competitive LECs) arc cmtitlcd to reciprocal compc:DS&uon for terminating
Internet traffic. That issue, which is now before the Commission. docs not tum on
the status 'of the Internet service pravidc:r as a telecommunications carrier or
infonnation ~ce provider.

, 106. n. 220. Although the swement of the FCC in Footnote 220 is ambiguous as it relates to the

Issues involved hen:., this court agrees with Ameriteeh to the extent that any rationale'Tel~

whether reciprocal compensation must be paid for such calls caMOt hinge entirely on the
~.

infOrmation scrviceltelccommunicatiDDS distinction. ThiS does not mean. howevcr:. that the

distinction does not exist' CIS discussion. mma. Part m.E) or that an understanding of the

distinction is wholly itTelevant to • discussion ofthe issue at bar.

Despite the fact that Amer'iteeh shuns the infonnation service/telecommunications

distinction. it nonetheless qucs that 1anguage in the FCC's reports indicating that Interne!

information services are provided vi. telecommunications is relevant to their argument. See

Universal Service , 68 (uInternet access. like all information services, is provided 'via

telccommUDications.'j; ~ If 3 (stating that the Internet ustimulates our country's use of
telecommunications"; ISPs are "major users of telecommunications.''); 1sL ..15 ("[W]e clarify that

the provision oftransmission capacity to Internet access providers and Internet backbone providers

is appropriately viewed as 'telecommunications service' or 'telecommunications....,. Nonetheless.

for the same reasons stated apinst the defendants' use of the distinctio~ this court finds that the fact

that ISPs use telecommunications is not the determining factor in the instant case.

I For ex'mplc, Itoral arcument, counsel for theplaintiff'clearly ltated that it is "'undisputed"
that ISPs provide information services md ate not providers of telecommunications. (Tr. at 31.)
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Amcritech's reliance on l2nguage in the Universal Service Repgn indicatini thal the

telccommunications backbone to the Internet is "interstate telecommunications" is more persuasive

authority for of the plaintirrs view. sa, U, Universal Servicc Report' SS ("We conclude that

entities providing pUre transmission capacity to Internet access or backbone providers provide

intcrsute &tc);c;gmmunicatiQN.· Internet servicc providers themselves lenerally do not provide

telecommunications.") (empiwis added); Ish167 (-me provision ofleased lines to Intemet service

providers, however, constitutes theprovision 0 finterstate tel$eommunicarions. Telecommunications. .

carriers offering leased lines to Internet service providers must include the revenues derived from

those lines in their universal contribution base.") (emphasis added).

Although the characterization of leasing lines to local ISPs as providing "interstate

telecommunications" causes this court to pause, ultimately this court is not convinced that such

l~guage compels a finding under federal law that a call from an end user to an ISP is an interState.

call and that tennination for billing purposes does not occur at the ISP. This court is especially

skeptical of the above cited language from the Universal Service Rc.P0rt because of the context in

which the term "interstate" is discussed. Agreat deal ofthe Universal Service Report discusses the

future of the FCC's goa) of providing Uuniversal seJVice," that is. services to all customers

throughout the country. "including low-income customers and those in JUral. insular, and high cost

areas ... at rates that arc reasonably comparable to ratcs charged for similar service in urban areas."

47 U.S.C. §2S4(b)(3) (1998). Uncic:rthc Telecommunications Act, carriers "that provide interstate

telecommunications services must contribute to federal universal service mechanisms." Universal

Service Report 11 55. A concern arises with the development ofthe Internet because, as information

service providers, ISPs do not contribute directly to the development oruniversal service. IsL.
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Given this baCkgrouncr:~ coun is not co~vinC:;;;:~~~=:'int~tate" in the

context of discussinl the Internet means that the FCC has made a detennJnation that calls to the

Internet are ··interstate" for billin& purposes. Nor is this coun persuaded that such statements would

require the overtumiftg of. state commission's fiDciinI that such calls terminate locally at the ISP.

Instead, the FCC has cmly provided that those who lease lines to ISP, provide interstate

telecommunications and therefore ISPs are C011tributing, albeit iDdirectly, to the goal of umverul

service. lsL. In essence, by leasing their lines from telecommunications cmiers that do contribute
. ~

to -the univerul system, the ISPs are contributing to the continuation of the lOal of,universal

coverage. SB ib '68 r'Intemet access, like all ~OD services. is provided 'via

telecommunicatioDS.' To the extent that the telecommunications inputs UDderlyinJ Internet services

are subject to the universal service contributioD mechanism, that provides IZ1ID5WCr to the concern

... [that] there will no longer be eDOuift money to support the infrastructure needed to make

universal access to voice or Internet communications pOJSible.") (footnote and internal quotations

omitted).

The FCC has made statements acknowledging that caUs to the Internet using a seven-digit

number are "local." .ss.G&. In re Accep Cbar:Je Reron», First Report and Order, 12 F.e.C. Red.

15982,1342, n. 502 ("To maximize the number ofsubscribcrs that can reach them through a lpcal

call. most ISPs have deployed points ofJmSCnce.j (emphasis added). The FCC has also indicated

that rate strUCtUr'eS for such calls areappropriately addressed by state.nthcr than federal, regulators.

See it134546 r1SPs do pay far their connections to incumbent LEe networks by purchasing

services under state tariffs. Incumbcat LECs also n:ceive incremental revenue from Intemet usese

through higher demand for second lines by consumers, usqe ofdedicated data lines by ISf&, and

21

..



subscriptions to incumbent LEe Internet access services. To the extent that some intrastate rate

structures fail to compensate mcumbent LECs adequately for providing service to customers with

high volumes ofincomina calls, incumbent LEes may address their concerns to state regulators.")

(emphasis added).'

Ameriteeh further argues, relyinJ on c1ecisions involving the creation af the access charge

reaime~ discussion. &m:It Pan m.B, m.D), that the FCC has ndcd that Internet Cails are

exc~ge access calls. For example, in 1983 the FCC stat~, that:

Other users who employ exchanae service for jurisdictionally interstate
cammUDic:a1ioDS. including private firms, enhanced service providers, and sharers,
who have been paying the gcncralJy much lower business service rates, would
experience severe rate impacts were we immediately to assess carrier access charges
upon them. . . .Were we at the outset aul impose full c:mier usage charges on
enhanced service providers and possibly sharers and a select few others who are
currently paying local business exchange service rates for their interstate access,
these entities would experience huge increases in theircosts ofoperationwhich could

affect their viability.

MTS and WArS Market Structure. 97 F.C.C.2d 682, "78 (1983). Although the FCC has continued

to uphold its ruling that ISPs are exempt from any access charges <m,u. Universal Service Report

, 146), the FCC has clarified its position in more recent mlings. In particular, the FCC has slated

that due to "the evolution in ISP technologies and markets since we first established access charges

9 Amcritech states that most calls to ISPs are subject to flat (low) rate calls, and Internet calls
tend to be longer than other types ofcalls. Under the cwrent rate structure, Ammlech contend~ if
reciprocal charges are applicable to such charges Ameritech must pay morc to the tmninating LEe
than it can bill its customers. Implicit in Amcritcch's argument is the assertion that the reciprocal
payments thus intUITed far exceed the cost to the LEC for terminating the call. If that is true, it is
unclear how the state regulaton em adequately raton: equity to the process except Ehrough some
bifurcation which would assign a different reciprocal rate to ISP traffic. Merely raisina the rates that
the originating LEC charges its local customers would simply finance a windfall for the terminating
LEC out of the pocketbooks ofcustomen.
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in the early 1980., it is not clear that ISPs use the publie switched network in & manner analogous

to IXCs. Commercial lDtc:met leCess, for example, did not even exist when access charges were

established." In the Matter ofAceeg Cham RefQIDl, First Report and Orcler, CC Docket Nos. 96-

-
262 etal., FCC 97·158,1345 (May 16,1997). Indeecl, instadofclusifyingISPsasIXCs,lheFCC

has maiDtaiDed that ISPa are, ad. should remain, classified u end users. 1d&1348. Furthermore,
•

the FCC hu concluded, at leat~vely."that the CU1'NDt structureofc:barsinI ISPs &S end users

sho.uld "not be dwlged 10 long as the existing accuscblrgeJyltcmremains inplace." lbiI:d Rmort

and Order1288.

mCODC1Ulicm, this court finds that at the time that' the AJn:c:memI were altered into there

'was no clear FCC position on whether or DOt calls to Internet ISPs are interstate exchaDF access

calls. The FCC is c:urrmtly reviewing the vr::ry qucsticm at issue in this case. Accordingly, th~

answer to the quc:sticm of the interpretation of the Agreements lies principally in contract

interpretation, These are questicms that this court must review with suhstmtial deference to the

ICC's findings.

1. FINAL ANALYSIS 0' ICC D1!cwON

TheICC's decision states three reasons fonejectinl Amentech·s ItJUDleDl 'Ibiscourt finds

that the third reason, which is based principally on the information services/telecommunications

distinction. is not relevant to the case at bar. ~ discussion, mm. Part m.H.) However, IS the

third reason does not include iDcorrcct statements of federal law and this coun finds that the

remaining two reasons stated in the Commiuiou's opinion are sufficient to uphold the decision,

Amcritceh's request that the decision be set aside is rejected.
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The third section of tho ICC', analysis is less clear than the other two arguments. Indeed.

the third argument is jumbled and difficult to decipher. Without clearly linking its reasoning to its

decision to upbold reciprocal compensation for Internet calls, the ICC states in one stream of

-
reasoning (encompassing only one pale of text) that: (1) end·to-end jurisdiction is "outdated"; (2)

FGA calls are distiDpishable from Intemct Wls; (3) the Internet provides "information_services"
•

and not "telecommUDicatious"; and. (4) ISPa are not excbanlcaccess service, but rather "end users,"

(~er at 11-12.) In Uct. this section of the CommiS5iOlt~ opinion reads more like a selective

review ofFCC precedent than solid n:ascming for supporting reciprocal compensation for Internet

call~.

For the reascms already discussed, this court finds that these statements ofthe Commission,

though overstated. IJ'C DOt expressly violative ofexisting federal1aw. However. to the extent tba~

this portion of the Commission', decision relics heavily on the distinction between infonnation

service and telecommunications, this court rejects that analYSis. The fCC has warned that this

distinction. although it does exist, is not the answer to whether the LEe is entitled to reciprocal

compensation for' terminating Internet traffic. sa Universal Scryice &;port , 106. n. 220.

Nonetheless. the Commission's lD&1ysis does not "tum aD" this distinction. Furthermore, as the

decision stands on its own based on the tint two rationales, this court does not find that the

Commission'sdiscussion ofthe information lerviceJtclecommunications distinctionprovides a basis

for reversal. 10

10 Amcritceh also criticizes the ICC's usc of the distinction with feature Group A calls
(UFGA"). which is mentioned in the ICC's highlighting of the information
service/telecommunications distinction in the third portion of its analysis. Ameritech stresscs the
point that FGA caUs are "functionally and technically" indistinguishable from an Internet call.
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-
Close malysis oftho remaimng two rationales mocals that such~ningis consistent with

federal law mel is supported by substantial evidence. These two IZ'JUII1Cnts are: (1) the AJr=ments

use of the word ."illable" requires reciprocal compeDUtion for IntaDet traffic because Ameritech

-
bills cuch calls as local; IDd, (2) the iDduItry use ofthe word "tcnniDates" requires a finding that the

call to the ISP terminates 11 the ISP.

First, the"billlble"ratiOlll1e isa1"fSISODIh1c: iDtaptetationoCtileccmtraets. Amcriteeharpes

tha.t such a reading Is WfODi as a matter orlaw, contending.t the Apecmmts define local U'affic- .

bued not on billina trca1mCDt. but on points of origin and temIiDaticm of the ttaffic. (Amcritech

R"sp. at 14.) Amen.." fbrtber iDforms that the bOOns yrfactice for Imcmet calls is identical to the

billing autII'lent ofFGA calls. aDd therefore !he Commission's haldins would make FGA calls

"local," Ameritech does DOt cite any cues to IUppOrt this pmpositicm. Furthermore. Ameriteet}

ignores the fact that the Agreements specifically exclude FGA calls &om the reciprocal

compeosation provision. No such explicit provision is fouDd in the Agreements regarding Internet

calls. In fact, the Internet aDd ISPs are not eYeD m=tionecl in the Agreements. No doubt the next

time Interconnection Agrc:cmenu are negotiated between the parties such I provision regarding the

tcnnination ofIntcmet calls will be the subject ofvigorous discussion. However, this court will not

impose such a provision into the Alr=mcnu as written.

(Amcriteeh Merits Brief at 10.) However, Amcritech does not cite a single statute or ruling in
suppon of this view. Although it may be appcaJins to aD&1osize the two typcs of calls as
functionally similar, this COlIIt will not be swayai by such arpment. AJ previously discussed a
spc:cial provision in the Interccmnection Agreements explicitly c:xc1udes FGA calls from payi~g
rectprocaJ compcusation. No such exception is provided for 1nterDet calls.
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-
Althouch reasonable persons may differ on the interpretation Dr the language of the:

Agreements, a finding that calis that are billed as local must receive reciprocal compcnsauon is not

violative of cunent federal law. Furthermore, such a finding is a reasonable interpretation of the

-
contraets and is neither arbitrary nor capricious. It is undeniable that Ameritech has consistently

billed it customers for their calls to ISPs as local calls. This court therefore concurs with ~e ICC's

conclusion that the Ameriteeh bil1in& scheme warrants a fiDdiDg that such calls arc subject to

reciprocal compaasation. 'i'

Second, this court finds that the ICC's determination that calls to the ISP terminate at the ISP

is not contrarY to federa1law and is supported by substantial evidence. Ameritcch's argument that

fccicrallaw requires that this court adopt a "jurisdictional" standard fOt" termination that would be

measured on an Uend-to-end" basis is not convincing. Although Ameritceh is correct that uend-to-.

end" language is used in lOme earlier FCC decisions in different contexts, II the FCC has not issued .

any rulings indicating that Internet calls must be measured on an cnd-to-end basis, with the ultimate

web site qualifying as one "end," Furthermore, all of the cases cited by the plaintiff in support of

its end-to-cnd arpmcnt arc from the pre-1996 Act era. ~ Ameritech Mem. at 17-18.)

II See, y:.. SoutbwestR' Bell Tel. Co. Transmittal Nos. 1537 & 1560 Revisigns to Taria
F.e.C. No. 68, Order Designating Issues for Investigation, 3 F.C.C. Red. 2339, , 28 (1988)
(rejecting the view that two calls an: created by the usc ofa 1-800 number for a credit card call and
stating that 1&[llwitchiDg at the credit card switch is an intmnediate step in a single end-to-end
communication.''); heiden for Eme:mnCV~f and Declaratory RY.liD&.fjled by thUU.lJsoutb
Comoration. 7 F.e.C. Red. 1619, 1619-21 (1992) (finding that a call to an out-of-state voice mail
service is a lingle interstate communication); Long-DislJlCelIJSA, Inc" 10 F.e,e. Red. 1634,1 13
(1995) (finding that 1-800 calls are a single~unication; "both court and Commission decisions
have consideredthe end-to-eDd natureofthe communication more significant than the facilities used
to complete sucb communications).
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Instead ofclauifyina the web sites as the jurisdictional end ofthe ~mmunication, the FCC

has lpCCitica11y classified~ ISP as an end user. ~. £&, Third Repqrt and Order' 288. Given

the absmce of In FCC ruling on the subject. this court fiDds it appropriate to defer to the ICC's

finding ofindusUy practice reprding call termination. 1Ddeecl. the Internet·Agreements themselves

authorize the Commission to cletermine whm a call qualifies IS Mlocal..'ll
.

The ICC's decision included the following finding of fact reprdiq calJ termination:

[W]e lie pmuaded by Mr. Hmis' explanation ofiffdustry practice with respect to
call termination. He testified that calJ termination within the public switched
netWork "occurs wbc:n a call connection is established between the caller lind the
telephone excbanp service to wbicb the dialed te~ephone number is usiJIlcd ..."

(Order at 11.) This definition ofUterminarlon"') is crucial to understanding the meaning of the

Agrecmmts, as the ApeemcDts specifically use the ward termination in defining reciprocal
.

compcasation. When a customa' ofa LEe dials the !Sp·s local, levcD-etigit number, the customer

12 TeO's Apeement provides that A61oc1J ttaffic" is Nlocal service area calls IS defined by
the Commiuion." (TCG § 1.43.) The AJr=mentl of the other Carrier defendanu provide that a
"local caU" is:

a call which is fifteen (15) miles or leu as calculated by using the V&Ii coordiNtes
ofthe originating NXX and the V & H coordinates of the tcm1in • ting NXX. or IS

otbcnvise deterrnimid by the FCC or Commipjon .for pwposcs of Reciprocal
Compensation; provided that inno event shall a Local Traffic call be lcsstban fifteen
(15) miles u so calculated.

(MFS § 1.38; MCI § 1.2; AT&T § 1.2; Focal § 1.46.) (emphasis added).

13 The ICC'. defiDition o("tamiDation" closely follows that adopted by the ICC. S=. L&u
ImplClDCDtatjOD ofthe lpcal Competition Pmisions in tI1I.IJccgmmunjeatiON Act of1996. CC
Docket No. 96-98, First Report lIDd Order, , 1040 (Aug. 8, 1996) ("We define 'termination.' for
purposes OfSCCbOD 2S1(b)(S) [the reciprucal compensation provision oCthe Telecommunications
Act], as the switching of traffic that is subject to section 2S1(b)(5) at the terminating camet'S end
office switch (or equivalCDt facility) and delivery ofthat traffic from that switch to the calledparty's
premises. j.
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is cOMected to the ISP. Once this "call connection" is established between the caner and the

telephone exchange service ofthe seven-digit number, the call is deemed "terminated" for purposes

of the Agrcemc:nt&. The fact that the ISP then ccmnects the user to the Internet, where the user may

-
access unlimited web sites. does not alter the fact that the call bas been ~erminatcd"at the !SP for

purposes ofreciprocal compensation.

J. THE ICC QRDEIl VIOLATES SEC110N 251(0) OFlHEAc'r

Ameritcch's final argument is that the ICC's arder violates Section 251(g) of the

Telecommunications Act. Pursuant to Section 2S1(I),

On or after February 8, 1996. each local excblnge carrier, to the extent that it
provides wirt:liDe services, shall provide exchange lCCess., information access. and
exchange services for such~ to interexchange carriers and information service
providers in accordance with the Slme equal access md nondisc:rimiDatory
intercanncction restrictions andobliptioDS (including receipt ofcompensation) that
apply to such carrier 011 the date iinmecliately preceding February 8, 1996 under any
court order, CODSeIlt decree, orregulatiou, order. or policy oftbe Commission, until
such restrictions and obligations are explicitly superseded by regulations prescribed
by the Commissionafter February 8, 1996. During the period beginning en February
8, 1996 anduntil suchrestrictions and obligations arcso superseded, such restrictiODS
and obligations shall be enforceable in the same manner u regulations of the
Commission.

According to Ameritech, because DO court order, consent decree, regulation, order, or policy ofthe

FCC provided for the payment of reciprocal compensation prior to February 7, 1996, reciprocal

compensation cannot now apply. Ameriteeh states that reciprocal compensation could only apply

ifthe FCC WaR to explicitly so require by regulation. Such an argument is circular, and escapes the

logic of this opinion. Section 2S1(g) merely provides that local exchange carriers must provide

services with the same "equal access and nondiscriminatoty interconnection I"C5triCtiolUS and

obligations" as prior to the plSllge of the Telecommunications Act, until such restriCtiollS or
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obliptioDl are supcncdecL As this court bas found that the FCC has no prior ruling that contrOls

in the iDstmt case. there is DO ruliDa that couldpossiblybe violatedby cmicring continued payments

ofreciprocal compcDII.tionby1beplaintiff. Furthermarc, u the de&:admts pointout, Ameritech did

indeed pay reciprocal CCJlDPCDsation for local ca11a prior to the puase ofthe Act.

IV. CoNCLUSION

•
For the reasons stated in this Mcmormdum OpiDian ad Order. thil court aftirms the

CO~OD 's detemUDation that Local Excbanp Carriers ire entitlect to reciprocal compensation

under the Inteacoanection AsreemCDtS for Intemct caDs. The stay of the Commission's order is

continued faT In additioaal thirty-five (35) days to allow the parti.. to appeal.

•
United States District Judge

Dated: July 21, .1998

29
..



CERTIFICATE OF SERVICE

I, Michael W. Fleming, hereby certify that on September 18, 1998 a copy of the

foregoing "OPPOSITION TO DIRECT CASES OF FOCAL COMMUNICATIONS, INC." was

sent by First Class United States Mail, postage prepaid, to the following:

·Magalie Roman Salas, Secretary
(orig + 6 copies)
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20036

·Kathryn Brown (2 Copies)
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 518
Washington, D.C. 200554

·Jane E. Jackson (2 Copies)
Chief
Competitive Pricing Division
Common Carrier Bureau
Federal Communications Commission
1919 M Street, N.W., Room 500
Washington, D.C. 20554

*International Transcription Services, Inc.
1231 20th Street, N.W.
Washington, D.C. 20036

R. Michael Senkowski (by fax)
Gregory J. Vogt
Bryan N. Tramont
Wiley, Rein & Fielding
1776 K Street, N.W.
Washington, D.C. 20006

John F. Raposa
GTE Service Corporation
600 Hidden Ridge Corporation
HQE03J27
Irving, Texas 75038

Gail L. Polivy
GTE Service Corporation
1850 M Street, N.W.
Suite 1200
Washington, D.C. 20036

Richard M. Sbaratta (by fax)
General Attorney
BellSouth Corporation
Suite 1700
1155 Peachtree Street
Atlanta, GA 30309-3910

Thomas A. Pajda
SBC Communications, Inc.
One Bell Plaza
Room 3003
Dallas, TX 75202

Christine Jines (by fax)
SBC Communications, Inc.
1401 I Street, NW
Suite 1100
Washington, DC 20005

Jill Morlock
Pacific Bell Telephone Company
Four Bell Plaza, Room 1950 04
Dallas, TX 19329

Richard J. Metzger
Association for Local Telecommunications

Services
888 17th Street, N.W., Suite 900
Washington, D.C. 20006



Steven Gorosh
NorthPoint Communications, Inc.
222 Sutter Street
San Francisco, CA 94108

Riley M. Murphy
eespire Communications, Inc.
133 National Business Parkway
Suite 200
Annapolis Junction, MD 20701

Brad E. Mutschelknaus
Jonathan E. Canis
Erin M. Reilly
Edward A. Yorkgitis, Jr.
Kelley Drye & Warren, LLP
1200 19th Street, N.W., Fifth Floor
Washington, D.C. 20036

George Vradenburg, ill
William W. Burrington
Jill A. Lesser
Steven N. Teplitz
AMERICA ONLINE, INC.
1101 Connecticut Avenue, N.W.
Suite 400
Washington, D.C. 20036

Donna N. Lampert
Varon Dori
James A. Kirland
James J. Valentino
Frank W. Lloyd
Gina M. Spade
Mintz, Levin, Cohn. Ferris, Glovsky

and, Popeo, P.c.
701 Pennsylvania Avenue, N.W., Suite 900
Washington, D.C. 20036

Jerry Yanowitz
Jeffrey Sinsheimer
GlennSemow
California Cable Television Association
4341 Piedmont Avenue
P.O. Box 11080
Oakland, CA 94611

Laura H. Phillips
J.G. Harrington
Christopher D. Libertelli
Dow, Lohnes & Albertson, PLLC
1200 New Hampshire Avenue, N.W.
Washington, D.C. 20036

J. Manning Lee
Teleport Communications Group, Inc.
Two Teleport Drive, Suite 300
Staten Island, NY 10311

Barbara A. Dooley
Commercial Internet eXchange Association
1041 Sterling Road, Suite 104A
Herndon, VA 20170

Alan Buzacott
MCI Telecommunications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

Leon M. Kestenbaum
Jay C. Keithley
Marybeth M. Banks
Kent Y. Nakamura
Sprint Corporation
1850 M Street, N.W., 11 th Floor
Washington, D.C. 20036

Jeffrey Blumenfeld
Christy C. Kunin
Blumenfeld & Cohen
1615 M Street, N.W., Suite 700
Washington, D.C. 20036



Thomas M. Koutsky
Covad Communications Co.
3560 Bassett Street
Santa Clara. CA 95054

Michael T. Wierich
Department ofJustice
State of Oregon
1162 Court Street, NE
Salem, OR 97310

* By Hand Delivery

'7/rAjdu./ Ui '~~)
Michael W. Fleming


